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PREFACE. 



fipHE subject of this book is one which 
-*- enters into some of the chief departments 
of everyday practical law, and it seems some- 
what curious that it has not as yet supplied 
the theme for a separate treatise. This space 
the Author has attempted to fill, with the view 
of making more accessible the statutes and 
decisions relating to it. The latter are numerous, 
and, in many instances, almost irreconcilable. 

The Author also ventures to think that 
the hst of judicially authorised works brought 
together in alphabetical arrangement at p. 101 
may be found useful for rapid reference. Cer- 
tain points of law only indirectly relevant to the 
main subject-matter of the book are necessarily 
treated with brevity, but it is believed that in 
such instances the cases cited will be found 
to contain within them references which will 
at once put the enquirer on the direct course 
to his goal. 
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One or two decisions have been formally 
reported since the proof sheets were corrected. 
Later references will be found in the Table of 
Cases. 
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ADDENDA ET ERRATA. 



Page 3. Sixth line from bottom, for " Williams " read ** Williames." 
Page 8. Add reference to Qalbraith y. Poynton, [1905] 2 K. B. 258, 
where Biohah, J., held that the following drcnmstances afforded 
no eTidence of an alleged custom, whereby a tenant was nnder an 
implied obligation to his lord to repair copyholds, vix. : 

(a) Copyholders being entitled to house bote. 

(b) Entries in the rolls regarding forfeitures for non-repair. 

(c) Oral eridence of copyholders repairing without any present- 

ment by the homage {Blaekmore y. White, [1899] 1 Q. B. 
293, distinguished). 

Page 8. Note ic'),/or « Rooke " read " Rook." 

Page 14. Note (/), add reference to L. T. Newsp. (August 12th, 1905, 
p. 332), where some observations appear on this case when before the 
Court of Appeal. 

Page 18. line Be?en, qfter this line insert cross-heading " Instances 
where income has paid for repairs." 

Page 25. Note (/), add reference to Lethhridge v. Lethhridge (1861), 
4 L. T. 127, for a case where trustees were directed to maintain 
gardens. 

Page 36. Note (i?), Allan v. Backhouse was affirmed in 1820, vide 1 Jac. 
631. 

Page 38, note (c) . Add reference to Oaussen v. Whatman (1905), 93 L. T. 
101, decided by Eekewich, J. Under a settlement, made on the plain- 
tiff's marriage, he became, in the events which happened, tenant for life 
in possession with remainders in tail to his children. The defendants 
were trustees with powers of management, and were directed out of 
the rents and profits to deduct expenses and " such fire insurances as 
they should tnink proper." There was no other clause relating to 
repairs or insurance. The house was burnt down in 1891. An 
insurance had been originally taken out by the plaintiff's father, and 
the premiums were subsequently, with the plaintiffs knowledge, paid 
by the agent of the estate out of the income of the settled property. 
The insurance company eventually settled the clidm and paid the 
money to a bank in the trustees' names in the reverse order to that 
appearing in the settlement in order to separate it from the trust 
investments. The plaintiff decided not to rebuild, and claimed 
that the insurance was for his benefit only, and that he was entitled 
to the policy m<mey : — Held, that the plaintiff was in the position of 
not bemg bound to insure, that the insurance was for his benefit, and 
that after the lapse of time the trustees were justified in transferring 
the stock under tne direction of the court. 

Pigc 39. Add reference to Re Brumby and Frodingham Urban 
Diitrict Coujufil (1904), 69 J. P. 96. Land allotted by an enclosure 
award to a highway surveyor for road materials was bought by a 
railway company. The purchase-mon^ was paid into court, and the 
dividends remitted to the surveyor, bubject to the consent of the 
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xliv Addenda bt Errata. 

Local GoTemment Board, Eekewich, J., permitted the capital to 
be paid oat to the council under a. 69 of the Lands Clauses Con- 
solidation Act, 1845. 

Page 46. Four lines from bottom, after '^ proposals " insert full stop. 

Page 61. Add, reference to SUtoell t. £arl of Londesboraugh, [1905] 

1 Ch. 461, where Wabbikoton, J., held that a tenant for life of 
settled land can, under s. 6 of the Settled Land Act, 1882, grant 
a lease of a right to let down the surface by mining operations. 

Page 80. Note (2), line two,>r " 1885 " read ** 1884." 

Page 81. Note (e^Jor « 738 " read " 736." 

Page 101. Note (r),/(W " 186 " read " 486." ' 

Page 116. Note 00, for " Shephard " read " Shepard." 

Page 119. Headingshould read ** Part 2, Repairs as between landlord and 

tenant, Chap. IX., Waste.'' 
Page 120. Note 00, for " Saner »' read » Saner." 
Page 122. Note (i), add reference to Galbraith t. Poynton, [1905] 

2 K. B. 258. 

Page 164. Note (A), Morgan r. Hardy has been affirmed, vide 35 W. R. 
688. 

Page 176. Note (h),for " Dow " read « Down." 

Page 178. Note (c), line two, " Dear t. Verity " was affirmed : Vide 
38 L. J. Ch. 486 ; Une six, for "De M. & G." read " De G. M. & G." 

Page 201, note (m), and p. 207, hist paragraph. Add reference to 
Stuchey t. Hooke (1905), 69 J. P. 119, The ffigh Court can 
entertam a suit brought under a covenant in the lease bj the land- 
lord against the tenant of an underground bakehouse for expenses 
incurred in making structural alterations required bj the local autho- 
rity under s. 101 of the Factory and Workshop Act, 1901, although 
an order apportioning the expenses between landlord and tenant has 
been made by a court of summary jurisdiction under s. 101 (8) 
CHomer v. JfYanklin, [1905] 1 K. B. 479, distinguished). 

A tenant's covenant ** to bear, pa^, and di^harge all burdens, 
duties, assessments, outgoings and impositions imposed upon the 
premises or upon the landlord and tenant" renders him liaUe for 
the whole of tnese expenses, although the work had been done by the 
landlord at the tenant's request after the date of the magistrates' 
order under s. 101 (8) iGolditein t. BoUingetooHh, [19041 2 K. B. 
578, and Morris v. Beal, [1904] 2 K. B. 586, discussed and followed). 

Page 207. Soott r. Brown has been affirmed by Court of Appeal : Vide 
(1905), 69 J. P. 89. 

Page 222. Note (t), <%/lf^ " 1901 " <kW a semi-colon. 

Page 237. Note M, for ** 1867 (81 Vict. c. 4)" read "1868 (31 k 
32 Vict c. 4).^' 

Page 254. Note (y), fifth line,/or " 1878 " read " 1898." 

Pages 258, 261, 262, 268, 271, 281 and 306. The Incumbent of Benefices 
Loans Extension Act, 1886, is now repealed. 

Page 265. Note (A), for " 550 " read *« 552." 
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THE LAW 



OF 



Kepairs and Improvements. 



PABT I. 

AS REGARDS LIMITED OWNERS, PART OWNERS, 
AND PERSONS UNDER DISABILITY. 



CHAPTER I. 
TENANT FOB LIFE AND BEMAINDEBMAN. 

In considering the legal doctrines affecting the subject of 
repairs, it is proposed to deal in the first place with those 
cases arising as between tenant for life and remainderman ; 
secondarily, with those between the testator's estate on the 
one side and the life tenant on the other ; and, thirdly, to 
touch upon the more general rules of law affecting the 
duty of trustees where premises are in a state of disrepair. 
Notice will also be taken, inter aUa^ of cases of part owner- 
ship and of infancy and lunacy, and an examination will 
follow of the statutory requirements. 

Questions of peculiar diflSculty not infrequently confront 
those occupying fiduciary positions, and it is necessary for 
them to view with some jealousy proposals for the expendi- 
ture of trust funds upon repairs. They must not, in the 
interests of the tenant for life, throw undue expense on the 
capital in which the remainderman is interested, nor must 
they, on the other hand, so far favour the latter as to cast 
on the income of the tenant for life a burden over and 
above that to which it is liable. 

ILL B 
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2 BSPAIBS AND ImPB0VSM£NT8. 

Tenants for life being leaseholders were made liable for 
waste nnder the Statute of Marlbridge passed in 1267 
(52 Hen. 3, c. 23), whilst by the Statute of Gloucester, 
anno 1278 (6 Edw. 1, c. 5), the liability was extended to 
tenants for life, not being leaseholders. This latter Act was 
repealed by the Civil Procedure Acts Repeal Act, 1879 (42 & 
43 Vict. c. 59). In Parteriche v. PowUt (1742), 2 Atk. 383, 
liability for permissive waste was enforced in equity in the 
case of a tenant for life other than a leaseholder. This 
case, however, has not been followed. 

(1) As BBGABDB FREEHOLDS. 

There seems, on the contrary, some authority for the 
opposite conclusion. Thus, the representative of a legal 
tenant for life of freeholds, without impeachment of waste, 
who permitted the mansion house to get into disrepair has 
been held not liable for repairs (a) ; and it was laid down 
more recently by Eay, J. (as he then was) that a legal 
tenant for life, upon whom no liability for waste had been 
imposed, was not liable for permissive waste, and that in 
the administration of the estate of such tenant for life, the 
remainderman could not sustain a claim for damages against 
the executor (6), even when the will directed the tenant for 
life to keep in repair (c). Compare also the doctrine applied 
in the case of leaseholds, 2X)st, p. 6, and of copyholds, 
postf p. 7 The same exemption apart from statute from 
the burden of permissive waste obtains in the case of equit- 
able life tenancies, in the absence of special provisions in 
that behalf in the settlement (d). Should trustees find 
premises falling into decay, they should apply to the court 
for directions as to repairs and as to raising the funds (Be 
Hotchkys (d) ). 

(fl) Zansdmoiw t. id. (1820), IJ. & W. 522 ; cf. Phillips ?. Homfray 
(1883), 24 Ch. D. 439. 

(d) Re Cartwright, AtU t. Newman (1889), 41 Ch. D. 532. 

(<?) Kvanersley t. WUliamton (1870), 23 L. T. 39 ; but vide Re Leigh 
(1871), L. R. 6 Ch., at p. 893. 

(<0 Powys T. Blagrave (1854), 4 De G. M. & G. 448 ; Warren, t. 
Rudall (1860), IJ. & H. 1 ; Re Freeman, IHmond v. yewlmm, [1898] 
1 Ch. 28 (a case where the tenant for life was interested in land not 
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Tenant for Life and Remainderman. 3 

Where, however, the instrument does contain expressions 
which indicate the settlor's desire that the tenant for hfe 
shonld keep the property in repair, it is clear that the wish 
most be carried oat (e). If the tenant for life dies leaving 
property ruinous, which a testator has required him to keep 
in a proper condition of repair, his estate is liable for the 
omission at the suit of a remainderman or of the trustees of 
the testator (/). The tenant for life must conform to the 
express directions of the testator as to repairs, and the fact 
that the latter left the premises in disrepair is no excuse 
for the tenant for life, nor would it avail even if they were 
sold at a price above that paid by the testator (g). 

The statute 8 & 4 Will. 4, c. 42, which gives a right of 
action, subject to a time limit, against an executor of a 
testator who has committed waste, applies to the executor of 
a devisee for life of property which he is directed to repair (^), 
but in regard to persons, also directed to repair, who possess 
equitable interests, the time limit does not apply, and the 
liability for permissive waste is enforceable without regard 
to it {Be Williams {%) ). 

The liability of the tenant for life's estate follows upon 
the consideration that a contractual relationship is set 
up (i) : the view expressed by Lush and Field, JJ., in 
Woodhovse v. Walker (h) as to the omission to repair con- 
Btituting a tort is apparently erroneous (j), 

derised bj the will bat purchased under a direction in it) ; Barnes y, Bowling 
(1881), 44 L. T. 809 (a copyhold case) ; Re Hotchhys, Frehe y. Ckdmady 
(1886), 32 Ch. D. 408. 

(c) Rs Skingley (1861), 3 M. & G. 221 ; 6^<wj v. Coates (1856), 
23 Bear. 33 ; Bingle v. Coppen, [1899] 1 Ch. 726 ; Woodhoute t. Walker 
(1880), 5 Q. B. D. 404 ; Me Bradbrook, Lock v. Willis (1887), 66 L. T. 
106 ; Hodges v. Tattersfield (1886), 2 T. L. R. 832 ; Bashwood r. 
Magniac, [1891] 3 Ch. 306. 

(/) Woodh4mse v. Walker (1880), 6 Q. B. D. 404 ; Re WUliames, 
Andrew v. Williames (1886), 54 L. T. 106 ; Re Bradbrook, Lock v. 
WUlis (1887), 56 L. T. 106. 

(y) Re Bradhrook, Look t. Willis (1887), 66 L. T. 106. Afl to depre- 
dation of land, see BiTigle v. Coppen, [1899J 1 Ch. 726. 

(A) Woodkause v. Walker (1880), 6 Q. B. D. 404. 

(i) Blaakmore v. White^ uH infra; Re Williamesy Andrew t, 
WiUiames, per Kat, J., (1884), 62 L. T. 41 ; affirmed (1885), 54 L. T. 
106 ; Xingham v. Lee (1846), 16 Sim., at p. 400. 

O") Blackmore v. WhiU, [1899] 1 Q. B., at p. 304. 
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4 RbPAIBS and iMPROVBinBKTB. 

The last-named case and the authority cited in note (g), 
ante, may be referred to in regard to the measure of 
damages in these cases. It is the sum reasonably necessary 
to put the premises in the state of repair in which the 
tenant for life ought to have left them. 

As to tenants for life, without impeachment of waste, 
being without legal powers to conunit equitable waste, vide 
Judicature Act, 1873 (36 & 37 Vict. c. 66), s. 25 (3). 

Should a legal tenant for life think well to execute repairs 
on his own account, as he will be presumed to have acted 
in his own self interest, he will not, as a general rule, be 
able to claim a charge in respect of them (k). It is the 
duty of a tenant for life to keep up the buildings, although 
he may be by law dispunishable for waste, so no help will be 
accorded him in recovering the money spent (Q. The rule 
appears to be the same where an equitable life tenant has 
repaired or allowed the trustees to repair out of income, 
but an exception can be made where a large sum has been 
spent, or where a wilful default has been made by a former 
tenant for life whereby part of the bulk of the estate has 
been removed (m). As a rule sums laid out by trustees with 
the tenant for life's concurrence will also be denied a 
charge (n). Where a tenant for life, a married woman, 
restrained from anticipation, had under a will power to 
direct the trustees to repair and do all such acts as were 
proper for the purpose, it has been held, on the other hand, 
that a builder employed by her could have the expenses 
raised by a charge on the estate (o) ; and where an agree- 
ment for letting a farm has been sanctioned by the court, 
the tenant for life was allowed the expense of permanent 
repairs done to the house and buildings out of a sum of 
stock settled on the same trusts (p), 

(*) HibheH v. Cooke (1824), 1 S. & S. 652 ; Hamer r. TiUley 
(1859), Johng. 486 ; CHlliland v. Crawford (1869), Ir. R. 4 Eq. 35. 
(0 Re Leigh's Estate (1871), L. R, 6 Ch. 887. 
(m) Sharthato v. Qihbi (1853), Kay, 333. 
in) Harru v. HarrU (1862), 10 W. R. 826 (a copyhold case), 
(o) Skinner v. Todd (1881), 51 L. J. Ch. 198. 
Cp) MaenoUy r. FitzherheH (1867), 27 L. J. Ch. 272. 
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Tenant for Life and Remainderman. 5 

With special reference to repairs necessary after acci- 
dental fire, the following cases are worthy of notice : Thus, 
a lunatic devisee for life, subject to an express obligation to 
keep premises in " good and tenantable repair/' can be 
compelled by a remainderman to rebuild the same after 
being destroyed by accidental fire. This is a case of legal 
estate {q). The same doctrine has been applied in the case 
of an equitable life tenancy where trustees were empowered 
to allow the tenant for life to occupy a mill so long as he 
should desire so to do, he, however, being required to keep 
the premises in '' good and tenantable repair," and to pay a 
certain rent. On an accidental fire occurring, it was held 
that the tenant for life must reinstate the premises, and 
must pay rent and could not evade responsibility by declining 
to live in them any longer (r). The court suggested in 
Gregg v. Coates (s) that as the premises when rebuilt would 
be in a better state than they were in previously, it would 
be reasonable for the remaindermen to contribute towards the 
expense. It would seem that the provisions of the statutes 
6 Anne, c. 31, and 14 Geo. 3, c. 78, s. 86, in regard to 
tenants not being Hable for accidental fires, do not apply 
to these cases, inasmuch as there is an obligation imposed 
by the giver of the Hfe interest, and the convmodum and the 
onus seem to be inseparable. The obligation partakes of a 
contractual character, and though not between landlord and 
tenant, appears to be equsJly protected {t). This intimate 
connection between the commodum and onus does not involve 
any trust in the beneficiary, though the court will interpose 
to prevent any breach of the condition (u). 

Vide s. 28 of the Settled Land Act, 1882, as to insuring 
under that Act. 

Vide also subsequent Chapters on the duties of trustees 
as to repairs and improvements. 

(;) Be Skingley (1851), 3 M. & G. 221. 

if) Gregg t. Coaiet (1866), 23 Beav. 33 ; tide also Drake t. Trefwds 
(1875), L, K. 10 Ch. 364. 
(9) (1856), 23 Bea?., at p. 39. 
(0 Be Skingley (1851), 3 M. & G., at p. 229. 
(«) Kingham r. Lee (1846), 15 Sim. 396. 
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6 Repairs and Improvements. 

(2) as regards leaseholds. 

A tenant for life of leaseholds is not as a rule liable to 
the remainderman for permissive waste, in the absence 
of any provisions to a contrary effect in the instrument, 
and apart from statute, as to which see post. So, where 
a testator bequeaths leasehold property to A., a legal life 
tenant, and after A/s death to B., it has been held that 
B. (although the leases contain the usual covenants to 
keep the premises in repair, and so deliver them up to the 
lessor at the determination of the term) cannot claim against 
the estate of A. deceased for the expenses of works needed 
by reason of A.'s neglect of reparation during his life (v). 
The principle applied in such cases seems analogous to that 
obtaining in the case of freeholds (vide ante, p. 2), and of 
copyholds {vide post, p. 7). 

The same indulgence extends to equitable life tenancies 
of leaseholds {Be Copland's Settlement, [1900] 1 Ch. 326), 
it is conceived, in conformity with the decisions already 
mentioned in the case of freeholds {ante, p. 2). 

Special circumstances may, however, be shown which 
will justify the court in taking a different view. Thus; 
where a reversioner of leaseholds has renewed the lease in 
his own name with the privity of the tenant for life, and 
entered into covenants as to repairs, it has been held that 
he was acting on behalf of the tenant for life, so that the 
estate of the latter could be liable for dilapidations entailed 
by his neglect {x). 

It is supposed that life tenants of leaseholds in the matter 
of charges in respect of repairs done by them, stand on an 
equal footing with life tenants of freeholds, vide ante, p. 4. 

Where the tenant for life of leaseholds is subjected to an 
express condition to repair, it is conceived that he must con- 
form to it, and that his estate is chargeable in respect of any 
breach of the obHgation, vide the cases collected ante, p. 3, 
in regard to freeholds. 

(v) Re Arhitration between Parry and Hopkin, [1900] 1 Ch. 160 ; 
of. Me CaHwright (1889), 41 Ch. D. 632 (a freehold case). 
(») Marsh ?. WeUs (1824), 2 S. & S. 87. 
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Tbnant for Life and Remainderman. 7 

The foregoing oases must not be confoxinded with those 
set forth, post, pp. 11 et seq., where questions have arisen, 
as between a tenant for Hfe and a testator's estate, as to 
the obhgation to observe the tenant's repairing covenants 
contained in leases. 

As to the use of compensation money under the Lands 
Clauses ConsoHdation Act, 1845 (8 & 9 Vict. c. 18), on the 
permanent repairs of leaseholds, vide post. 

(3) As REGARDS COPYHOLDS. 

In the case of copyholds, a tenant for life, whether legal 
or equitable, shares in the exemption enjoyed by tenants 
for life of freeholds (vide ante, p. 2) and leaseholds {vide 
ante, p. 6), as to freedom from liability for permissive 
waste as between himself and the remainderman, and is in 
a like position as to charges against the inheritance in 
respect of works effected by himself, or, with his concur- 
rence, by the trustees out of his income, as in the erection 
of new cowsheds {vide Harris v. Harris (1862), 10 W. R. 
826). It has been held, for instance, that the court could 
not, at the instance of the remainderman, decree a tenant 
for life to repair a copyhold brewhouse, nor would it appoint 
a receiver with directions to repair {y). More recently, a 
tenant for life of copyholds was similarly held by a Divi- 
sional Court to be exempt from liability for permissive 
waste as between himself and the remainderman {z). 

It would be necessary, however, for a tenant for hfe 
subjected to a condition as to repairs, to conform to it (a) : 
compare the cases relating to freeholds, ante, p. 3. 

As between the copyholder and his lord, it is clear, on 
the contrary, that the tenant is accoxmtable for waste, 
whether voluntary or permissive {b), A delay in reinstating 



(y) Wood V. Qaynon (1761), 1 Amb. 394. (N.B.— There are two con- 
fecntiTe pages thus numbered in the report.) 
(5) BaruM y. Dowling (1881), 44 L. T. 809. 
(a) Caldwall v. JBaylU (1817), 2 Mer. 408. 
(*) Watkin on Copyholds, p. 331 ; Dowtiingham's Case (1594), Owen, 17. 
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disrepair dae to fire, may be waste : on the other hand, no 
responsibility attaches for acts of God, such as lightning (c). 

It is important to consider, in the case of non-repair of 
copyhold premises, the influence of any customs of the 
manor. A copyhold tenant is, in theory, a tenant at will 
holding according to the custom of the manor (d) ; the accept- 
ance, moreover, of a tenancy where there is a customary 
obligation to repair attached, involves the implication of 
some sort of contractual relation on that basis between the 
lord and the tenant (e). In Thome v. Tyler {f)^ a custom 
was approved whereby a copyhold tenant and undertenant 
were liable to have their beasts distrained after presentment 
of neglect to repair the premises, but it cannot extend to 
a stranger not within the manor. More recently, it has 
been held that a tenant for life of copyholds, in a manor 
where by custom the tenants and their widows must repair 
their tenements, could be liable at the suit of the lord as 
for the breach of an implied contract, and that the remedy, 
being one of the nature of contract and not of tort, survived 
against the executors of a deceased tenant for life (g). This 
liability of the estate of a deceased tenant for life, as for 
the breach of a condition or implied contract (h), constitutes 
an a fortiori case to that of Be WUliameSy Andrew v. 
Williames — ^a tenant for life taking as devisee under a will 
— cited previously (t). It is important to observe that in 
Blackmore v. White {j), the reversioner, on the death of the 
tenant for life, declined to be admitted, and though his 
interposition would not necessarily have deprived the lord 
of a cause of action at any rate for nominal damages, never- 
theless his absence caused the lord to become the only 
person damnified, and he alone could sue. 

Booke T. WoHh (1750), 1 Ves. sen. 459. 

Watkin on Copyholds, p. 331 ; Blackmore v. White, [1899] 1 Q. B. 

Blackmore v. White, [1899] 1 Q. B. 293. 

f) (1^1), March, 161. 

r) Blackmore v. WhUe, [1899] 1 Q. B. 293. 

Ihid., p. 304. 

) (1886), 54 L. T. 105 (vide aiUe, p. 3). 

[1899] 1 Q. B. 293. 
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A person entitled in remainder to copyhold hereditaments, 
is also liable to proceedings on the part of the lord should 
he commit acts of waste, as, e.g,, if he pnlled down buildings 
erected by a life tenant, but, semble, this does not apply 
if the erection was not roofed in, ** for before the covering 
of it, it is not a house " (k). 

Inasmuch as a copyhold tenant is a tenant at will, and 
has been held, as we have seen, to be liable to repair under 
a custom of the manor in that behalf, it may be useful 
to point out that the dicta in the Countess of Shrewsbury's 
Case (Q, to the effect that a tenant at will is not liable for 
permissive waste, must be limited to cases where there is 
no express or implied contract to repair (w). 

At one time it was thought that the lord had no remedy 
other than by way of forfeiture for actions or inactions of 
his tenants involving disrepair or other forms of waste (n). 
This view was disapproved a few years later as inadequate 
in a case where a lord was proceeding against copyholders 
for an accoxmt of waste and for an injunction (o), and now 
it is made clear by a recent decision that the lord is not 
confined to his customary remedy by presentment, fine, 
and forfeiture, but that he can in addition avail himself of a 
remedy by an action for damages for neglect of the duty 
to repair. It is not a condition precedent to such an 
action that there should be presentment of the breach of 
duty (p). 

As regards the nature of the liability to repair it has been 
held (as has been said) that if the hability of a tenant for 
life taking as devisee under a will is contractual (q), a fortiori 
must the liability be contractual when a copyholder is taking 

(A) Broeh T. Beare (1611), 1 Bulst. 50. 

(0 (1601), 6 Co. Rep. 13a. 

(i») Blaehmore t. White, [1899] 1 Q. B., at p. 300. 

(») Dewh V. Bampton (1799), 4 Ves. 700. 

Ip) Riehardt v. Noble (1807), 3 Meri. 673 ; vide also Parrott t. Palmer 
(1834), 3 My. & K. 632. 

Cp) Blaehmore r. White, [1899] 1 Q. B. 293. 

{£) Re WUliamesy Andrew ?. Williamei (1885), 54 L. T. 105 ; Re 
Skingley (1851), 3 M. & G. 221. 
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nnder a grant from the lord (r) ; consequently the general 
role is applied whereby personal claims founded on obliga- 
tions and contracts can be pursued against the executor or 
administrator of a testator or intestate, against whom a 
right of action would have subsisted (s). 

As to compensation money under Lands Glauses Consoli- 
dation Act, 1845 (8 & 9 Vict. c. 18), being utUised for 
permanent repairs on copyhold house, see Chapter, post, on 
** Bepairs and Improvements under Statutes." 



(r) Blaekmore v. WhiU, [1899] 1 Q. B., at p. 304. 
(«) Williams on Executors (10th ed.), 1346. 
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CHAPTEE n. 

TEFANT FOB LIFE AND THE TESTATOR'S ESTATE. 

Although there was at one time some diffioulty oocasioned 
by conflicting cases relating to the liability of an equitable 
tenant for life in regard to the disrepair of leasehold pre- 
mises, more recent decisions have shown that there must 
be recognised a distinction between those instances in 
which the premises had been left dilapidated by the 
testator himself, and those in which the disrepair had been 
the result of neglect during the life of the tenant for 
Ufe. 

(a) DiSBBPAIB in LiFETIlfE OF TeSTATOB. 

We will notice, in the first place, the former class, i.e,, 
where the testator had himself suffered the leaseholds to 
become dilapidated. The case of Be Fowler, Fowler v. 
Odell {t)f has given rise to no small difficulty, and it may 
be useful to point out the salient features of that case, and 
to suggest its limitations. There Fbt, L.J., when a judge 
of first instance, was pressed by one of several trustees to 
compel the other trustees and the tenant for life to carry 
out the trusts of a will whereby certain leaseholds were 
given to the trustees for successive interests. It was desired 
that provisions should be made for repairs so that there 
might not be a forfeiture to the detriment of certain infant 
remaindermen. It was held that the trustees were bound 
to avoid a forfeiture, and were entitled to have the premises 
. kept in repair out of the rents, that they were not bound to 
accept an indemnity from the tenant for life, but were 
entitled to require specific performance of the covenants 
of the lease, and that the court would appoint a receiver 
of the rents to enforce the duty of repairing. Some years 
afterwards Fby, L.J., as he then was, was enabled in a 

(0 (1881), 16 Ch. D. 723. 
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case before the Court of Appeal {u) to explain his earlier 
decision. The learned judge pointed out that the will 
there contained two trusts, the first of which directed the 
payment of the rents to the tenant for life, and the second 
compelled them to have the property forthcoming at her 
death. This could only be done by expending the rents on 
repairs. This case does not in strictness decide any issues 
as to the rights of tenant for life and remainderman, nor 
does it include questions as to making good the defaults of 
a testator in his lifetime (x). 

The problems arising out of a testator's defaults in the 
matter of repairs, and involving the rights as between tenant 
for life and remainderman, came up in a neat form in Be 
Courtier, Coles v. Courtier (y). There it was held that if a 
testator, who gives leaseholds to trustees for a tenant for life 
and then to be sold, the proceeds of sale to be given to other 
people, leaves them at his death in a state of disrepair, and 
the tenant for life does no more than prevent them getting 
worse, it is not open to a remainderman to obtain an order 
compelling the tenant for life to maintain the leaseholds in 
such a state as to satisfy the repairing covenants of the lease 
so as to avoid forfeiture. Nor, where there is an authority 
to sell short leaseholds if the trustees deemed it desirable, 
will the court interfere with the discretion of the tenant 
for life (who had become the surviving trustee), so as to 
force an exercise of that authority. It would have been 
different, however, had the trustees been shown to have 
trusts for management instead of a mere discretion to sell (z). 
The tenant for life in such cases is under no liability to the 
lessor imder the covenants, but the onus of repair rests 
on the trustees, who must provide for the same out of the 
corpus. ''There is no rule of law that the tenant for life 
is bound to do these repairs out of the rents and profits. 
She is to enjoy these leaseholds in specie, but she is under 



(«) Be Courtier, Coles v. Courtier (1886), 34 Ch. D. 136, at p. 142. 
(x) Vide also comments on this case in Brereton y. Dav^ [1895] 
1 I. R. 618, at p. 625. 
(y) (1886), 34 Ch. D. 136. 
(«) Per BowBN, LJ., at p. 141, t>. 
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no oovenants to repair, and there is nothing in the will to 
show that the testator intended her only to have the net 
rents after making provisions for the liabilities that arose 
in the testator's lifetime (a). It cannot be fairly left to 
the [tenant for life] to make good the deficiencies of the 
testator (6)." 

The principle that a tenant for life of leaseholds is not 
bound to pay for repairs necessary at the testator's death, 
but that the same must be paid for out of the corpus of the 
estate, has been followed in a more recent case, in which it 
was held that an equitable life tenant under a will must, 
during his interest and as between himself and the testator's 
estate, perform the tenant's continuing obligations under 
the lease, but that he is not liable for repairs needed at the 
commencement of his interest or for breaches of covenants 
arising during the testator's lifetime (c). In accordance 
with this principle where a testator declared that his trus- 
tees might permit his widow to reside in his leasehold house 
as long as she liked, '' she paying the rent and aU rates, 
taxes, outgoings and repairs in connection therewith," the 
trustees being declared to be '* not concerned to see to the 
upkeep of, or be responsible for, the said premises in any 
way during such time as my wife shall reside in the said 
premises," it has been held that despite these conditions 
there was created no obligation to pay for dilapidations 
existing prior to the testator's death and caused by certain 
railway workings, but only that she was rendered liable for 
such as are known as current repairs since his death (d). 
This decision follows an Irish case where the legatee of lease- 
holds was to be permitted to live in a house, if she should 
so desire, subject to *' paying the head-rents " and ** other 
outgoings," and was held exonerated from dilapidations 



(a) QT. also Be Bedding, Thompson v. Bedding, [1897] 1 Ch. 876. 

(J) Per Cotton, L J. : Be OmHier, Coles ▼. Courtier (1886), 84 Ch. D. 
136, at p. 139 ; Pinfold ▼. ShiUing/ord (1877), 25 W. R. 425 ; JffarrU ▼. 
Piffyner (1862), 1 Drew. 174 ; HicUing v. Boyer (1851), 3 M. & G. 635. 

(<?) Be Betty, Betty Y,Att,'Oen., [1899] 1 Ch. 821 ; Brereton Y.JDay, 
[1896] 1 1. R. 518. 

(d) Be amUh, BM v. SmUh (1901), 84 L. T. 835. 
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existing anterior to the death of the testator («). Even 
where the trustees have been expressly directed to perform 
the covenants relating to certain leaseholds (including 
repairs) and ** subject thereto " to hold the same on trust 
for a tenant for life, it has been held that the latter could 
have dilapidations existing at the death paid for out of 
residue (/). 

(b) Disrepair after Lifetime of Testator. 

Secondly, in regard to equitable life tenancies of lease- 
holds where the premises were left in good repair by the 
testator, but have been permitted to get dilapidated by the 
tenant for life. It is now clear that Be Tomlinson (g) and 
Be Baring {h) are decisions upon which no reliance can be 
placed. It has been more recently held, disapproving 
those cases, that an equitable tenant for life of leaseholds 
is boilnd, during the continuance of his interest as between 
himself and the estate of the testator, to perform the con- 
tinuing obligations of the lease, but that the liability does 
not extend to breaches of covenant existing before the death 
of the testator (i). 

It has been held in an Irish case that the tenant for 
life was liable for such repairs only as an ordinary tenant 
would be bound to make on the premises by his common law 
obligation {k). North, J., has expressed some difficulty as 
to this dictum, and suggests that it may be correct accord- 
ing to Irish law, but that if Irish and English law coincide 
in regard to this matter, the legatee of leaseholds can have 
no common law obligation. The question is. What are the 
covenants? **It is those covenants, incident to [the] 

Ce) Breretan v. Day, [1895] II. R. 618. 

(/) Re Hendertyde (1905) ; unreported, but referred to 118 L. T. 239 
in article on ** Repairs of Bequeathed Leaseholds." 

ig) [1898] 1 Ch. 282. 

(K) [1893] 1 Ch. 61. 

(0 Re BeUy, Betty v. Att,'Oen,, [1899] 1 Ch. 821 ; Re Gjen, 
Cooper V. Ojers, [1899] 2 Ch. 54 ; Re Waldron and Bogue'i Oontracty 
[1904] 1 I. R. 240 ; Kingham ▼. Kingham, [1897] 1 1. R. 170. 

(It) Kingham y. Kingham, [1897] 1 L R., at p. 174. 
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relation of landlord and tenant, which the legatee of lease- 
holds has to perform " (Z). 

As between tenant for life and remainderman the liability 
is unaltered, whether the property be sub-let at an improved 
ground rent or at a rackrent (m). 

The principle that those who enjoy the commodum must 
also bear the onus has been applied to a case between a 
residuary legatee and a testator's estate. Where H. leaves 
specific personalty to S. and her children after payment of 
debts and bequeaths his residue to P., it has been held that 
P. cannot have the expense of repairs on a dilapidated 
leasehold (part of the residue) paid out of the specific 
personalty as a debt of the testator (n) . 



(0 Re BeUy, Betty v. Att,-Oen,, [1«99] 1 Ch., at p. 829. 

C«) JRe CflplaJid'i Settlement, [1900] 1 Ch. 326. 

Qn) Hawkins r. Hawkim (1880), 13 Ch. D. 470. Vide Marshall t. 
HoUoicay (1832), 5 Sim. 196, as to the liability for a testator's covenant to 
boild on leasehold property filing on the general personalty, and ride 
commentB on the ease in Brereton t. Day, [1895] 1 I. R., at p. 524. 
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CHAPTER ni. 

TBUSTEES' DUTIES AS TO BEPAIB8. 

Passing from the foregoing special oases to the more 
general decisions, apart from statutes (o) affecting the 
duties of trustees in regard to repairs, it may be well to 
notice that the courts strive to hold the balance evenly 
between capital and income. Thus, where a testator 
authorised the trustees of a term to meet certain expenses 
incident to the enlarging and improvement of a mansion 
house and for other purposes either by mortgage of the 
term or out of the rents of the hereditaments (p) it has 
been held that the trustees having largely defrayed the 
expense out of income, the tenant for life can throw the 
expense of permanent improvements on to capital (q). This 
case is perhaps somewhat peculiar in its facts, for it related 
in the main to expenditure necessary for the creation of 
new property rather than for the preservation of old, but 
Baoon, V.-C, speaks with approval of certain cases (r) in 
which a general principle has been enunciated to the effect 
that the trustees will not be left with an unlimited discre- 
tion as to the incidence of such expenses but that the court 
will seek to apportion the burden equitably between income 
and capital. ** There is clear authority for holding that in 
no case can the exercise by the trustees of their discretion 
alter or affect the rights inter se of cestuis que trust *' (s). 
Even where the testator himself authorises the trustees to 



((?) For cases under Settled Land Acts and other statutes, vide pott. 

Ip) Vide re Bellinger, Durell v. Bellinger, [1898] 2 Ch. 634, where 
no power was given to mortgage, bnt the court allowed it for the purpose 
of repairing certain houses ^'out of the income or capital." 

(^) Re Marqtiett of Bute (1884), 27 Ch. D. 196. 

(r) Jofieg V. Jones (1846), 6 Hare, 440 ; Marker v. KekeuHch (1849), 
8 Hare, 291. The latter case was followed in Blake v. O'EeUly, [1895] 
1 I. B. 479. 

(*) Per Bacon, V.-C, 27 Ch. D., at p. 218. 
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expend income in ** the improvement of the laaided estate 
and m maintaining in good habitable repair houses and tene- 
ments on the property," the Court of Appeal has held that 
the inoome must not be applied for expenses which ought 
to be defrayed out of capital ; the practical result being that 
when confronted with any doubts the trustees would have 
to apply by summons for the opinion of the court (t). 

Where a testator directed his trustees (subject to a trust 
for sale, so as to retain its character as personalty) to 
invest personalty in land, if the tenant for life so requested, 
but the will was entirely silent as to repairs, North, J., 
held that these should be executed by capital money raised 
by mortgage, the tenant for life keeping down the interest 
80 as to equalise the burden to some extent, or if the neces- 
sary funds were taken out of other personal estate the 
tenant for life would suffer proportionately by the con- 
sequent loss of income (u) . 

Where estate P. and estate B. were given to trustees in 
trust for T. for life and afterwards for a remainderman, one 
estate being incumbered and the other free (whilst the 
former was out of repair and the income insufficient to do 
more than pay the interest on the mortgages) it has been 
held by the Court of Appeal that the tenant for life could 
not disclaim the incumbered estate ; nor could the trustees, 
despite a power in the form of, but not amounting to, a 
trust for sale, apply the income of the free estate in repair- 
ing the incumbered estate; but the court would, if the 
whole residue were to benefit from repairs, authorise the 
trustees to execute them, and could give directions as to 
raising the necessary money so as to distribute equitably 
the burden between capital and income (x). Such applica- 

(0 Vine ▼. Raleigh, [1891] 2 Ch. 15 ; Be Mason, Mason ▼. Mason, 
[1891] 3 Ch. 467. See Re Lord de Tahl&y, Leighton v. Leiahton (1896), 
76 L. T. 828, where a trust oat of income or capital to make any outlay 
for the benefit of the estate was held merely to give a power to use them 
tor such purposes as they were respectiyely applicable. 

(m) Re Freeman, Dimond v. Newbum, [1898] 1 Ch. 28 ; Re Hotohkys, 
Freie r, QOmady (1886), 32 Ch. D. 408. 

C») Re Hotehhys, Freke v. Cahnady, (1886), 32 Ch. D. 408 ; vide 
also Lord 8t€vmfori^s SeUled Estates (1889), 43 Ch. D. 84. 



B.I. 
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tions must be decided after weighing the benefits of the 
repairs and the advisability of doing them (y). 

Where trusts of this nature are in force, tmstees must see 
that the property does not fall into decay, although nothing 
be said about repairs or management : the trustees should 
come to the court for directions as to what should be done 
and as to how the money should be raised (^). 

The following decisions illustrate cases where the burden 
of repairs has been held to fall on income : Thus where a 
testator directs his executors and trustees to manage his 
estate and arrange his affairs and to pay the income derived 
from certain leaseholds to a tenant for life, and afterwards 
to divide the whole of his estate among certain persons, it 
has been held that the will indicated a wish that the tenant 
for life should have only the net income, after deducting all 
outgoings in respect of current repairs, ground rents and so 
fortfi (z). Vide comment of North, J., In re Betty, [1899] 
1 Ch., at p. 826. 

If trustees are directed to pay out of rents and profits 
'' all the costs, charges and expenses incurred ... in 
the performance of the trusts " of a will, it would seem that 
the expenses of repairs will be defrayed by income, at any 
rate when the property is not dilapidated at the testator's 
death, although the cost of repairs be greater than the 
value of the residue of the lease (a) ; so also payment out 
of income for repairs, but not for improvements within 
s. 25 of the Settled Land Act, 1882, is justifiable where 
lands are given during the lives of certain tenants for life 
to trustees in trust to receive the rents and manage the 
estate with powers of absolute owners. In this case the 
trustees had disclaimed and the estate was managed by 
a receiver, the money being in court (b). It would appear 
that this circumstance does not affect the reasoning (o) ; 
where the will directs the trustees to receive the rents and 

(y) Be Hotohhyi, Frelce v. CaZmady, 32 Ch. D., at p. 420. 
(z) Re Bidding, Thompson v. Bedding^ [1897] 1 Ch. 876. 
(a) Debney v. Eck&tt (1894), 43 W. B. 54. 
(J) Clarke v. Tkomton (1887), 35 Ch. D. 307. 
(c) Be Oee (1895), 11 T. R. 431. 
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thereout to repair, they are clearly empowered to do so out of 
income, but this does not permit them to rebuild or to effect 
extraordinary repairs (d). Expenses can also come out of 
income where a trust is out of rents and profits to pay rents 
reserved in leaseholds and to perform covenants whereby 
lessees were obliged to execute works which would amount 
to repairs and improvements within the Settled Land Acts, 
and subject thereto in trust for a tenant for life. The 
circumstance that the trust as to repairs and improvements 
out of income preceded the trust for the tenant for life was 
construed as indicating an intention that income should pay 
for the expenses of improvements (e). 

Where freeholds are devised to trustees, who are given a 
bare legal estate without powers of management, in trust for 
a tenant for life and remainderman, subject to the condition 
thai the former shall keep them in the state of repair in which 
they were at the testator's death, it has been held on an 
application by the trustees as to whether capital money could 
be employed in putting the mansion house into repair, the 
same being in disrepair at the testator's death, that the pro- 
posed expenditure could not be authorised, the case not being 
one of salvage, (as to which vide post, pp. 22), either 
under the provisions of the Settled Land Act or under 
the general jurisdiction of the court (/). It may be useful 
to point out incidentally that in that case, pending an 
appeal, certain repairs were made by the trustees out of 
capital by permission of the Court of Appeal in order to 
satisfy a letter (though unemphasised by a formal notice) of 
a borough surveyor in regard to the stability of a boundary 
wall. The expenditure was authorised without prejudice 
to its ultimate incidence on capital or income ; the tenant 
for life undertaking to repay the sum expended if the court 
should so require. 



(S) Crowe v. CrUford (1853), 17 Beav. 507 ; Cooke v. Chohnondeley 
(1858), 6 W. R. 802. In this case there was a trust ont of rents " if 
Decenary to rebnild ** certain premises. No rebnilding was allowed unless 
repairs were impossible or the expenses were equal, regard being paid to the 
age and general character of the premises. 

(O Re PaHington, Reigh t. Kane, [1902] 1 Ch. 711. 

(/) iie WillU, WaiU 7. WUIU, [1902] 1 CJh. 15. 
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20 Rbpaibs and Improvehbnts. 

Instanobs whebe Capital has paid fob Bepaibs. 

Although inoome is the more natural fund to defray the 
cost of repairs, yet when a power is given to trustees to 
invest in land not yet settled the court has sanctioned an 
outlay on repairs out of capital (g) ; the principle (semble) 
being that when trustees are permitted to buy premises the 
act of purchasing an old house and putting it into repair is 
tantamount to buying a house already in repair at an 
enhanced cost (h), Malins, Y.-C, has authorised trustees 
to expend residuary personalty, subjected to a trust to be 
laid out in land, on the rebuilding of a dilapidated house, 
acting, it is conceived, on the court's general discretion as 
to management, the estates being vested in the trustees (i). 
This latter decision was, however, not followed where the 
rents of realty were directed to be accumulated during the 
minority of a tenant for life, and out of the fund thus raised 
other lands bought. No part of such accumulations were 
held applicable for repairs or improvements {BrunskUl v. 
Caird (i). 

Leave has also been given to lay out part of the purchase 
money arising out of the sale by virtue of a faculty and by 
virtue of a Metropolitan Street Improvement Act of a por- 
tion of a churchyard for the purpose of repairing a vicarage 
bought out of the proceeds (j). Where, however, some of 
the glebe lands of a vicarage had already been sold to 
redeem the land tax, and where the vicar had already 
expended his own money in executing needful repairs to the 
vicarage with the sanction of the bishop and patrons, the 
court declined out of the proceeds of the sale to sanction his 
being recouped. This case arose under the Land Tax 



(^) Be Barnngtm'f Settlement (1860), 1 J. & H. 142 ; cf, cases of 
improTements, post^ p. 32 ; but tide Boetoch v. Blakeney (1789)^ 
2 Bro. C. C. 653, and Jesse t. Lloyd (1883), 48 L. T. 656, where the 
limitations were legal. 

(A) Cnoley v. WeUeeley 0877), 46 L. J. Ch. 869 ; Be Hurst, Hurst v. 
Hurst^ [1891] 29 I. B. at p. 226 j Oaldecott v. Broton (1842), 2 Hare, at 
p. 146. 

(0 Be Lord Hotham's Trusts (1871), L. R. 12 Eq. 76 ; but vide Lord 
Selbobne in BrunskUl y. Qiird (1873), L. R. 16 Eq. 493, and Be Nether 
Stowey Vicarage (1873), L. R. 17 Eq. 156. 

O*) ^Ep parts Vicar of St. Botolph, [1894] 3 Ch. 644. 
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Eedemption Act (42 Geo. 3, c. 116, s. 100) (&). In the case of 
another dilapidated parsonage the expenditure of residuary 
personalty subject to be laid out in the purchase of land was 
permitted (Q. In this case (as has already been said) the 
estates were vested in trustees, and the court in thus 
deciding was probably acting upon its general discretion as 
to management (m). 

Vide as to improvements post, p. 32, and as to rectory 
cases under Lands Clauses Consolidation Act, 1846, vide post ^ 
Chapter on ** Bepairs and Improvements under Statutes." 

The foregoing cases are not free from conflict, but the 
balance of authority is in the direction of not sanctioning the 
expenditure of part of a trust fund on repairs or improvements 
where there is a trust to buy an estate, no matter how perma- 
nent they may be (vide, however. Settled Land Act, 1882, 
8. 33, post), A distinction seems to have been made between 
the building of a new house and the repair of an old one. 
PoUowing the authorities arising undei the Lands Clauses 
Consolidation Act, it has been held that to build a house on 
a vacant plot of ground forming part of the settled land is in 
substance the same thing as buying a house and that money 
directed to be invested in the purchase of real estate may 
properly be applied in the erection of new buildings so long 
as they are beneficial to the estate. It was proposed in the 
case in question to reinstate portions of a mansion destroyed 
by fire in part out of insurance moneys and in part out of 
trust funds in court subject to trusts for reinvestment in 
land (n). " The principle is really this : that unless the 
expenditure be such as is equivalent to the purchase of new 
land, the court has no inherent jurisdiction whatever which 
authorises it to allow the expenditure of money, even of 
money which is subject to a trust to be reinvested in land, 
to be applied for any such purpose. But where the ex- 
penditure is equivalent to buying new land or, as 

(i) He Aether Siowey Vicarage (1873), L. R. 17 Eq. 166. 

(0 Re Lord Hotham's Trusts (1871), L. R. 12 Eq. 76. 

(m) Vide per Lord Sblbobne in Brunshill v. Caird (1873), L. K. 
16 Eq. 493. 

(») Drake ▼. TrefuHs (1875), L. R. 10 Ch. 364. The principle of this 
case has been extended to drainage : Re Leslie* s Settlement Trusts (1876), 
2 Ch. D. 186. 
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Jakes, L.J., said in Be LeigKs Estate (o), new land with & 
house upon it, then the court has thought itself at liberty to 
authorise the expenditure *' (i>). Acting on this principle, 
Eat, J., has held that the court had no jurisdiction to 
order a mortgage or sale of settled land or to sanction ex- 
penditure for the purpose of completing the rebuilding of a 
mansion house burnt down, the insurance money being 
inadequate for the purpose. It was admitted that the 
expenditure would be very beneficial. The court, however, 
acted indulgently to a trustee who had personally laid out 
money in the restoration of a house under a misappre- 
hension on the strength of Vyse v. Foster (q), allowing him 
to be recouped to some extent out of funds in court liable 
to be reinvested in land, but a sale or mortgage of the 
settled land was refused to supplement this partial recoup- 
ment (^). 

The rebuilding of a mansion was in one case sanctioned 
under an arrangement whereby the tenant for life received 
an advance from the trust and paid it back by instalments, 
the residue of the expense being paid by him directly (r). 

As to further cases on rebuilding, vide post, p. 80 et seq,, 

as to improvements; and^osi, chapter on "Eepairs and 

Improvements under Statutes," as to cases arising out of 

certain statutes. 

Salvage. 

To justify the court in sanctioning an expenditure of 
capital on repairs in the case of equitable life tenancies, it is 
necessary to show that the outlay is very essential, e,g, (in 
a case where there was no investment clause and no powers 
of management), to prevent a farm going out of cultiva- 
tion {s) or to enable a farm to be sold under a trustee's 
power of sale {t) or where other repairs of the nature of 

(a) (1871), L. R. 6 Ch. 887. 

(jp) Je$$e V. Lloyd (1888), 48 L. T. 656. 

(^) (1874), 7 E. & I. App. 318. 

(f) Donaldson v. Donaldson (1876), 3 Ch. D. 743. 

(*) Be Household, Household v. Household (1884), 27 Ch. D. 553. 

(0 Conway v. Fenton (1888), 40 Ch. D. 512. 
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salvage are needed (u) ; vide oases as to impTOvementSf post, 
p. 31. In cases where urgency amounting to something 
like salvage is not shown, even when serious dry rot is in 
qfuestion, the courts are averse to interfere by virtue of their 
original jurisdiction (t?) ; but compare Be GaskeU's Settled 
Estates, [1894] 1 Ch. 485, where the case came withui the 
Settled Land Acts. The courts are reluctant to grant any 
&oilities to tenants for life, either under the Settled Land 
Acts or under the general jurisdiction towards obtaining the 
court's sanction for the expenditure of capital towards 
dilapidations ; to avoid being flooded by such applications 
the courts are prepared to be firm {x). 

In the event of leasehold property with onerous covenants 
becoming part of a testator's estate after his death, as by 
re-assignment, repairs needed at the time of re-assignment 
must be defrayed out of capital, and not by the tenant for 
life to whom the testator had bequeathed his residue, 
including other leaseholds (y). A tenant for life has also 
been held entitled to enjoy the income of a fund out of 
which certain leaseholds were to be repaired when by order 
of the court the same have been sold as a damnosa 
hareditas {z). 

We have seen that in the case of equitable life tenancies 
it is requisite to make a very strong case before the courts 
will sanction the expenditure of capital moneys for the pur- 
poses of repairs. It appears still more difficult to obtain this 
sanction where the settlement contains legal limitations 
over which the court has no jurisdiction. It seems 

(u) Be Hatchkyt (1886), 32 Ch. D. 408 ; iJtf Jaohmm (1882), 21 Ch. D. 
786 ; Be Hwgt, Burst v. Jlurst, [1891] 29 L. B. Ir. 219 ; Be Hatoker'i 
Settled Eitatee (1897), 66 L. J. Ch. 341 ; Ferguson v. Ferguson (1886), 
17 L. B. It. 652. 

(v) Be LegKs Settled Estates, [1902] 2 Ch. 274 ; Be De Teissier's 
Aided Estates, [1893] 1 Ch, 163 ; Be Lord de Tahley's Estates, Leigh- 
t9n T. Leiahtan (1896), 76 L. T. 328 ; Be Hawker's SetUed Estates (1897), 
66 L. J. Ch.341 ; Be Montagu, [1897] 2 Ch. 8 ; ffibbert r. Cooke (1824), 
1 Sim. ft St. 662 ; Be Willis, [1902] 1 Ch. 16. 

(«) Per Chitty, J., [1893] 1 Ch. at p. 165, approved by Vauohan 
Williams, L J., in Be WiUU, [1902], 1 Ch. at p. 22. 

(y) Allen r. Embleton (1868), 6 W. R. 272. 

(s) Lonsdale ▼. Berehtoldt (1867), 3 Kay & J. 186. 
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extremely doubtfol whether the court oan charge an estate 
so settled even where there is money in conrt directed to be 
laid out in the purchase of land, and it clearly cannot be 
done where there is no trust fund liable to be thus reinvested 
in the hands of the trustees or in court (a). So accumu- 
lated rents of certain realty devised to uses in favour of a 
testator's sons and daughters in strict settlement, with a 
proviso that dxudng a tenant for life's minority the trustees 
should receive the rents and invest accumulations in the 
purchase of other lands to be settled to the like uses, have 
been held inapplicable for repairs at the instance of a tenant 
for life {b), although there was evidence that the estate 
would suffer if these repairs were not executed. The same 
difficulty will be felt where it is desired that capital moneys 
should defray the expenses of rebuilding a mansion house 
damaged by fire. In this case, however, the court was 
perhaps rather more lenient than it might be as a rule to a 
trustee who had expended moneys for this purpose under 
a wrong impression (a). 



The Quantum of Bepaib. 

Though trustees may feel convinced that they do possess 
powers enabling them to repair, there yet remain questions 
as to the quantum of reparation they may effect. It is clear 
that repairs paid by income must not amount to rebuilding 
when a will directs the trustees to keep houses in good 
substantial and tenantable repair (c), nor where they are 
directed to keep all the buildings in good repair and to 
make improvements of an agricultural character can they 
rightly restore and improve the mansion house which the 
testator had left in a ruinous condition, the generality of 
the clause as to ''buildings" having been narrowed, by 
propinquity of the phrases dealing with agriculture, on the 

(a) Jesse V. Lloyd (1883), 48 L. T. 656. 

(J) BrunskUl y. Caird (1873), L. R. 16 Eq. 493 ; Be WillU, [1902] 
1 Ch. at p. 23. 

(c) Crowe V. CHsford (1853), 17 Beav. 607 ; Fazakerley v. Oulshaw 
(1871), 19 W. R. 793. TPower to repair ont of rents does not import a 
power to borrow money for repairs on the secnrity of the estate.) 
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principle of nosoittir d socUs (d) . Trustees should in prudence 
keep within the ambit of repairs of a restorative nature, for 
where expressly directed to repair it has been held in effect 
that they were not to do more than "habitable" repairs, 
as distinguished from "ornamental" improvements (e), 
and consequently not bound to look after such items as the 
garden (/). It has been held that they were not devoid of 
power to do more if they deemed it necessary, but the court 
suggested the wisdom of applying for directions beforehand 
by means of an originating summons (/). On the other 
hand, where trustees were empowered to improve the estate 
by erecting farmhouses and outbuildings, they were allowed 
to build agricultural cottages (^). Trustees directed to 
erect a mansion house with suitable offices fit for the owner 
of the estates (worth £15,000 a year), may also lay out 
gardens, lawns, and a proper approach (^). The trustees, 
in short, can do almost everything they deem needful in 
the interests of the estate when directed "generally to 
superintend the management" (i). 

As to powers of trustees to cut timber for repairs, or sell 
the same and repair out of proceeds, vide Att-Oen. v. 
Geary (1817), 3 Mer. 513. As to tenant for life's power to 
cut timber, vide cases in notes (j) and (k) and Eonywood v. 
Honywood (1874), L. E. 18 Eq. 306. 

Where a testator's will confers upon a tenant for life and 
executrix " full and absolute control over all [his] property 
during her life," this does not render her dispunishable for 
waste, though it gives all powers of proper management (j). 

A condition on a tenant for life to repair " the mansion 
house and the outbuildings, parks, grounds, fences, gates 

(<0 BUazard v. Whalley (1853), 2 W. R. 608. 
(O Bridge v. Brown (1843), 2 Y. & C. C. C. 181 ; OUliland v. 
Crawford (1869), Ir. R. i Eq. 36. 
CD Be Colyer, Millikin v. Snelling (1886), 65 L. T. 344. 
(y) Biver* v. Fox (1853), 2 Eq. Rep. 776. 
(k) Zambe v. SUmghton (1849), 17 Sim. 84. 
(0 BowoB V. Strathmore (1844), 8 Jnr. 92. 
ij) Pardoe t. Pardoe (1900), 82 L. T. 647. 
(i) JDashwood v. Magniae, [1891] 8 Ch. 306. 
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and appurtenances thereto belonging," does not imply that 
she most pay for cleansing an ornamental lake (Q, nor does 
a condition that if a devisee for life should fail to completely 
repair a column he should forfeit his estate, involve an 
obligation on the executors of the testator to complete the 
unfinished structure out of the assets (beyond the amount 
payable under the testator's contracts) unless there were no 
other means of keeping the same in repair, and the clause 
of forfeiture on the devisee only applies to so much of the 
oolunm as was standing when the testator died (m). 

Should the tenant for life expend money in completing 
the testator's works, he may be recouped if they are to the 
advantage of the estate (n). There would appear to be 
special claim for indulgence in cases where mansion houses 
have been completed (o). 

The fact that a testator himself left the premises in 
ill repair at his death does not exonerate the trustees or 
the tenant for life from putting them into repair when the 
instrument provides that they should be "kept in good 
repair " (p). 

On the other hand, an obligation on a tenant for life to 
'* keep [property] in good and substantial repair, order and 
condition " has been held to mean a good condition, regard 
being had to its state and condition generally at the testator's 
death {q). 

Tbubtees' Excessive Expenditube. 

Should the trustees overrun their powers and expend 
money on repairs and improvements unjustifiably, they 

(0 Doihwood V. Magniac, [1891] 3 Ch. 806. 

(m) Joliffe T. Twyford (1868), 26 Beav. 227, 

(«) HihheH t. Cooke (1824), 1 Sim. & St. 552 ; Dent t. Dent (1862), 
30 Beav. 363 ; Ferguson v. Ferguson (1886), 17 L. B. Ir. 652 ; cf. 
note (c\ p. 29, where mere improyement is concerned. 

(p) Ferguson v. Ferguson (1886), 17 L. B. Ir. 562, per C. A. Vide, 
also, post, p. 30. 

( ») Cooke T. Cholm<mdeley (1858), 6 W. R. 802 ; Be Bradbrook, 
Look y. WUlis (1887), 56 L. T. 106. 

(^) DashxDOod y. Magniao, [1891] 3 Ch. at p. 335, per Chitty, J. ; 
Joliffe y. Twyford (1858), 26 Beay. 227. 
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will only be responsible for the loss incurred by the estate, 
and not for the whole sum spent by them. Where they had 
acted bond fide in building certain villas in order to benefit 
an estate, there being no authority for their so doing, they 
were allowed to take the freehold property on which they 
were built to themselves, including its value in the general 
account (r). The fact that a constructive trustee is also 
tenant for life does not displace his right to be recouped for 
expenditure in permanent improvements {$), In one case 
the court has, on the strength of Vyse v. Foster (r), applied 
prospectively the doctrine therein enunciated, and where 
there was a trust for sale has sanctioned expenditure in 
repairs necessary for the preservation of the estate in such 
a condition as to be tenantable and saleable (t). 

Financing the Expenditure. 

Where the testator has given his realty and personalty to 
trustees with a trust for sale and a postponement clause, 
during which postponement they were to manage and let 
the real and leasehold estates, and make out of income or 
capital any outlay which they might think proper for 
repairs or improvements, but no power to raise money by 
mortgage was conferred, the court has sanctioned the 
trustees in mortgaging or charging the realty for the 
purpose of repairs (u) ; but a power to apply the rents in 
repairs has been hdd to imply no power of borrowing 
money on the security of the estate {v). Where the will 
forbade the trustees to lend money on mortgage, and it was 
otherwise impossible to comply with another condition in 
the will whereby a certain cotton mill was to be let, and not 
sold or worked by the trustees, the court sanctioned a 



(r) Vyse t. Foiter (1874), 7 E. & I. App.!318 ; vide also Jesse v. Lloyd 
(1888), 48 L. T. 666 ; Rownd t. Turner (1889), 60 L. T. 379. 

(*) Rowley t. Oinnever, [1897] 2 Ch. 503. 

(0 Conway t. Fenton (1888), 40 Ch. D. 512 ; Frith v. Cameron 
(1871), L. R. 12 Eq. 169 ; cf. Mound v. Turner (1889), 60 L. T. 379. 

(«) He BeUinger, Durell v. Bellinger, [1898] 2 Ch. 534 ; of. Re 
MarqMess of Bute ([1884), 27 Ch. D.196, where the creation of new 
property was in question. 

(v) Fasakerley t. (Mshaw 0871), 19 W. R. 793. 
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scheme of a somewhat pecnliar nature whereby the lessees 
of the mill repaired and the trustees made an advance to 
them on the security of the machinery (x). 

Where a tenant for life — a married woman restrained 
from anticipating — ^is empowered to direct the trustees to 
execute repairs and improvements, a plaintiff builder was 
held entitled to be paid by having the amount raised by a 
charge on the estate (y). 

It is not quite dear to what extent the original juris- 
diction of the court has been excluded by the Settled Land 
Acts, but at any rate they afford a guide to the court in the 
exercise of it (z). Where, however, there are legal or 
equivalent limitations and the parties are not sui juris, the 
Settled Land Acts constitute a code, and the general 
jurisdiction in regard to repairs dehors their provisions is 
excluded (a). 

(») Be Lee's TnuU (1875), 32 L. T. 298. 

(y) Skinner t. Todd (1881), 51 L. J. Ch. 198. 

(2) Jte Be Teissier's Settled JSstates, [1893] 1 Ch. at p. 166 ; ife 
Hatcher's Settled Estates (1897), 66 L. J. Ch. 341. 

(a) Re Waiis, [1902] 1 Ch. at p. 23 ; vide ElGBT, LJ., Be Montagu, 
[1897] 2 Ch., at p. 11. 



Digitized by 



Google 



CHAPTEE IV. 
IMPBOVEMENTS. 

Before the Settled Land Act, 1882, came into operation 
a tenant for life could not generally have an inquiry as to 
the benefit of making certain permanent improvements in 
the mansion house ("ft). Apart from some such statutory 
powers as are hereinafter mentioned, or apart from some 
provisions in the instrument, the court has no jurisdiction 
to direct a portion of the capital moneys to be employed in 
defraying the cost of improving a mansion house (c). Nor 
must trustees holding an estate for the benefit of a person 
absolutely entitled, but incapable for some reason of giving 
instructions, make reconstructions, alterations or ''orna- 
mental " improvements, though they may execute necessary 
repairs (d). 

If trustees, even with a life tenant's concurrence, lay out 
money in the erection of new buildings, the expense will 
not be allowed as a charge on the inheritance (e). 

If a tenant for life expends his own moneys in executing 
certain improvements of an essential and permanent 
character, including the construction of a conservatory and 
greenhouse, and the erection of a farmhouse, buildings, 
and cottages, and the drainage of marshy land, he is not 
as a rule entitled to any allowance for them or to any 
inquiry respecting them (/), and it has been held that 
his estate on his death could not be credited with the 



(>) Nairn t. MaijoHbanks (1827), 3 Russ. 582. 

(e) Dunne t. Dunne ^1866), 7 De G. M. & G. 207 ; of. note (»), p. 26, 
ftnd p. 30, where completion is concerned. 

id) Bridge t. Brown (1843), 2 Y. & C. C. C. 181. 

(O Harris t. Harris (1862), 10 W. R. 826 ; vide Floyer t. Banhes 
(1869) L. R. 8 £q. 115 (a case of drainage and rebuilding). 

CO Dent T. Dent (1862), 30 Bear. 363. 
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sum thus spent so as to satisfy pro tanto a coyenant on 
his part to pay £3,000 to the trustees of the settlement {g). 
Nor can a tenant for life charge expenses incurred in 
building and improvements on the inheritance, and the 
court will not direct an inquiry as to the benefit gained (^) ; 
but where the tenant for life has completed a mansion 
house left unfinished by the testatrix, a reference was 
directed to ascertain whether anything, and, if so, how 
much, was properly expended for the benefit of the 
inheritance. The indulgence here was due to the con- 
sideration that the testatrix had herself by beginning the 
house indicated her opinion that the estate required a 
mansion, and it was deemed obvious that an unfinished 
building would be an eyesore to the land and would rapidly 
fall into decay, the money already expended being thus 
wasted. An inquiry was also ordered as to the benefit of 
certain payments made to keep a foreign mine working, in 
default of which the foreign government would have seized 
it (t). "Where a tenant for life expends money in the 
preservation of property, which otherwise would be lost, 
he is entitled to a lien for his expenditure on the property 
so preserved" {per Palles, C.B., in Ferguson v. Fergv^son 
(1886), 17 L, B. Ir. at p. 677). 

It has been suggested that different considerations apply 
according to the circumstance whether it is or is not a 
mansion house, upon the completion of which the tenant 
for life has expended money. It seems difiScult to see any 
satisfactory reason for differentiation, but an argument to 
this effect seems to have weighed on the minds of the 
judges in a case which was hardly one either of improve- 
ments or repairs. The reasoning appears to be that the 
devise of successive interests in a mansion house indicates 



O) fforlock V. SmUh (1853), 17 Beav. 672. 

(A) Caldecott t. Brown (1842), 2 Hare, 144 ; OillUand t. Crawford 
(1869), L. R. 4 Eq. 36 ; vide observatioiiB on this case, Ferguson t. 
Ferguson (1886), 17 L. R. Ir. 652. 

(0 Dent y. Dent (1862), 30 Beav. 363 ; mbbert v. Cooke (1824), 
1 Sim. & St 662 ; Ferauson t. Ferguson (1886), 17 L. R. Ir. 662 ; QUli' 
land V. Crawford (1869), L. R. 4 Kq. 35 ; vide observations on this case 
in Ferguson v. Ferguson (1886), 17 L. R. Ir. 652. 
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an intentdon for enjoyment in specie, and it is only necessary 
to show, in order to establish a lien, that it is impossible 
to reside in it without expenditure. Ordinary houses in 
course of building on land devised to tenants for life can 
be enjoyed either in specie or by letting, and in such a case 
before a life tenant can have a lien for expenditure it must 
be shown that without it the property could not have been 
enjoyed in either way. In the case under comment the 
facts plainly indicated salvage (k). 

In a case where the value of an estate was largely 
residential, and a house was going to pieces owing to the 
unstable nature of the soil, the court has sanctioned the 
expenditure of capital (raised by means of a mortgage) to 
pull it down and rebuild it on securer foundations else- 
where (Z), so also in cases of dangerous structures (m). The 
jurisdiction can only be exercised where, as in the cases 
mentioned above, actual salvage is shown (n). 

Where the pulling down and rebuilding are proposed 
merely to increase the value of the property and its rent- 
bearing powers, the courts have no jurisdiction, even though 
the proposal be one for the advantage of the cestid que 
trust (o) ; the court also has refused to sanction the removal 
of dry rot out of capital (^), except where the mischief had 
gone so far as could only be eradicated by rebuilding in part 
the house. The indulgence was not granted as salvage, but 
under the Settled Land Act, 1890, to the extent of one half 
of the rental {Be LegKs Settled Estates {p),) 

(ft) Fergmon v. FergiMon (1886), 17 L. R. Ir. 552, 676. 

(0 Frith T, Camevim (1871), L. R. 12 Eq. 169 ; Re Hurst, [1891] 
29 L. R. It. 219. 

(w) Be De Teissier, [1893] 1 Ch. at p. \Q\,per Chitty, J.; cf. Re 
Wmu, [1902] 1 Ch. at p. 21. 

(n) Be Jackson (1882), 21 Ch. D. 786 ; Re Hawker's Settled Estates 
(1897), 66 L. J. Ch. 341 ; Re Montagu, [1897] 2 Ch. 8 ; Re Lord de 
Tahley (1896), 75 L. T. 328. 

(o) Be Montagu, DerUshire t. Montagu, [1897] 2 Ch. 8. 

ip) Hihbert t. Cooke (1824), 1 Sim. & St. 562 ; Re Lord de Tahley 
(1896), 75 L, T. 828 \ cf. Re de Teissier's Settled Estates, [1893] 1 Ch. 
153 ; Be Lsgh's Settled Estates, [1902] 2 Ch. 274 ; vide ante, p. 21, in 
regaxd to other cases on rebuilding. 
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Where the will contemplated deductions out of the rents 
for ** improvements ** and " all other necessary outgoings,*' 
an expenditure of income on new farm buildings has been 
forbidden as not within the term ** improvements/' this word 
being in the case in question used in conjunction with other 
words, such as ** taxes " and '' salaries/' importing annual 
expenditure; there was no evidence that the rents would 
be improved or that the continuance of tenants would be 
secured (q), but improvements can be defrayed out of income 
where the trusts indicate that the tenant for life takes 
subject to prior trusts as to improvements (r). 

We have seen, in dealing with special powers to repair, 
that the court fetters the discretion which is sometimes 
accorded by the instrument. Vide ante, p. 16. Much the 
same limit is imposed as regards improvements. Thus, 
where estates were devised to trustees for a term, and 
powers were given them to enlarge, improve, and make 
additional works connected with them, the expenses being 
defrayed either by mortgage of the term or else out of rents 
or profits (i.e., either out of capital or income), the trustees 
having largely expended income on permanent improvements 
(or, perhaps more accurately, in creating new property), the 
tenant for life was held entitled to a charge on the corpus 
of the property included in the term (<). 

Independently of the powers conferred by statute {vide 
po9t, chapter on ** Bepairs and Improvements under 
Statutes "), the courts view with disfavour attempts to spell 
out of trusts to invest in land an incidental power to 
effect improvements, however permanent, out of the trust 
fund, whether on the purchased estate (t) or on an estate 
settled to the same uses(i^), unless they put new buildings 

(j) Walpole Y. Baughton (1860), 12 Beay. 622. 

(r) Re PartingtoTij Reigh v. KaiiCj [1902] 1 Ch. 711 ; Cardigan v. 
Curzon-Howe (1893), 9 T. B. 244. 

(0 Re Marquett of Bute (1884), 27 Ch. D. 196 ; vide Jones v. Jones 
(1846), 5 Hare, 440 ; Marker v. Kekewioh (1850), 8 Hare, 291 ; Blake y. 
O'Reilly, [1895] L. R. llr. 479. 

(0 Bostoek V. Blakeney (1789), 2 Bro. C. C. 663 ; Brake y. Tre/usis 
(1876), L. R. 10 Ch. 364. 

(«) Bunne y. Bunne (1866), 3 Sm. & G. 22 ; Bmnskill y. Caird 
(1873), L. R. 16 Eq. 493. 
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on the ground (a;), and the rnle is the same whether the 
money arises under a will, deed, private estate Act, or 
mider the Lands Glauses Acts (x) ; but where trustees were 
given powers during certain lives in being and twenty-one 
years to manage estates, and out of income to keep down 
charges and to repair, and to make such improvements as 
they should think conducive to the benefit of the estates or 
the tenants, and hold the surplus as capital to be laid out 
in the purchase of land to be settled to the like uses, it has 
been held that when the income was insufficient after pay- 
ment of the incumbrances, the court could allow payments 
for drainage and new buildings out of corpus (y). Vide as 
to repairs, antCt p. 20. 

In a case where the testator gave no express power to 
mortgage his realty, the court has permitted the trustees 
to do so in order to be able to fulfil a trust to make out of 
the income or capital any outlay they may think proper for 
improvements or repairs. There was a trust for sale and 
postponement clause and powers of management (z). 

Although, as has been seen, it is not easy (apart from the 
Settled Land Acts, as to which vide post) to persuade 
the courts to sanction the expenditure of money intended to 
be invested in land upon repairs and improvements, the 
Court of Appeal have approved defraying, out of capital to 
be invested in the purchase of land, the cost of building 
new farmhouses, cottages, and other buildings, whether in 
addition to those already existing, or in substitution for 
such as have become ruinous and require demolition, pro- 
vided that the judge must be satisfied that it is beneficial 
to the estate (a), and the remaindermen consent {Be Leigh's 
Estate (a) ). It was held in Drake v. Trefusis (a) (at p. 366) 
that cases in which moneys arising under the Settled 
Estates Act, 1877, or the Lands Glauses Gonsolidation Act, 
1845, have been applied in what is not strictly a purchase 

(jr) Drake y. TrefuH$ (1876), L. R. 10 Ch. 364. 
(y) Be Leslie' 8 Settlement Trusts (1876), 2 Ch. D. 186. 
CO Ite Bellinger, JDurell y. Bellinger, [1898] 2 Ch. 534. 
(tf) Brake r. Trefusis (1876), L. R. 10 Ch. 364 ; Be Leigh's Estate 
(1871), L. R. 6 Ch. 887. 
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of land are authorities in point when it is sought to deal 
in the similar way with moneys arising under the trusts 
of a deed, will, or private Act. 

Where a settlement contained a discretionary trust for 
sale of the settled estates, it was held that, even apart from 
the Settled Land Act, 1882, the proceeds of the sale could 
be employed in providing a better supply of water to the 
mansion house, in improving the drainage of the same, in 
rebuilding stables in disrepair, in erecting an agent's house, 
and in building two labourers* cottages (b). 

Where trustees made an unauthorised expenditure of 
corpus on improvements, e,g., in the erection of new cattle 
sheds, with the concurrence of the tenant for life, the 
trustees were not permitted to saddle the inheritance with 
the sum thus spent (c). ' 

Where a tenant for life, a married woman subject to 
a restraint on anticipation, is empowered to direct the 
trustees to execute improvements and repairs, a builder 
was held capable of having expenses raised by a charge on 
the estate ((2). 

It is not clear how far the Settled Land Acts have affected 
the general jurisdiction of the courts as to sanctioning 
expenditure, but at any rate they afford guidance in its 
exercise (e). Trusts to expend surplus income in improve- 
ments and repairs may be "accumulations" within tiie 
Thellusson Act (39 & 40 Geo. 8, c. 98) (/). Li so far as the 
improvements, in any fair sense, amount to maintaining the 
property in repair, they are outside the Act, but they will 
be within it if they amount to building on the land. 

(V) Be H<yiMht<m'$ Ettate (1886), 30 Ch. D. 102 ; bat vide Be Lerd 
Qerard'i SeUled Eitatee, [1893] 3 Ch. 252, as to the agent*6 hooae ; 
vide Settled Land Act, 1890, b. 18. 

(e") HarrU t. Harris (1862), 10 W. R. 826. 

ifi) Skinner t. Todd (1881), 61 L. J. Ch. 198. 

(e) Be de TeUsier't Settled Ettatee, [1893] 1 Ch. at p. 166 ; Be Hawker's 
sMed Estates (1897), 66 L. J. Ch. 341 ; bat vide Be WiUis, [1902] 

1 Ch. at p. 23, where ROMEB, L. J., thought the Settled Land Acts formed 
a code. The limitations there were legaL Vide Be Montagu^ [1897] 

2 Ch. at p. 11. 

(/) Vim V. Bdleigh, [1891] 2 CK 13. 
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CHAPTER V. 
INFANT& 

Certain statutes, to which reference will be made sub- 
sequently, have laid down provisions affecting repairs and 
improyements by guardians and trustees in the case of 
lands in which infants are interested. Apart, however, 
from statute, the court has general jurisdiction to order 
expenditure on repairs of an infant remainderman's estate, 
and in erecting new buildings, even though the money had 
been spent before consulting the court. The money was 
raised by a mortgage or charge of the premises {h). 

Where a testator has devised and bequeathed his realty 
and personalty for the benefit of certain infant children, 
and the trustees, in order to make a portion of the property 
more productive, had laid out money on improvements, it 
has been held that, although the will did not authorise the 
outlay, the court would protect it provided it were shown 
that the objects of the trust had been benefited by the 
increase of value of the property, or by affording suitable 
support or advancement (i) ; this doctrine has been carried 
some steps forward by a later decision to the effect that 
persons who have been in possession of property belonging 
to an infant, and have been accountable as bailiffs, can be 
allowed expenses incurred on repairs and improvements (k). 
Trustees have also been authorised, by means of a mort- 
gage, to raise funds to rebuild a mansion on securer 
foundations (Z). 

(A) Be WaiiwuM, Peahe t. Waiwmtm G839), 88 Sol. J. 698. 
(i) ITwiZd^ Y. JRr* (1838), Cai. P. Cooper, 264. 
(ik) PeiUey t. Bateombe (1868X 11 W. B. 766 ; vide Br own v. Snwth 
(1875), 46 L. J. Ch. 866, as to trosteefl not being liable for pemuflBlTe 



(0 Frith T. Camtrron (1871), L. R. 12 Eq. 169. 
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In the case of an infant tenant in tail in possession of large 
settled estates, the will directing that powers of managing 
and improving should be inserted in a certain settlement 
to be made by the trustees, the testator provided that the 
sum of £500 should be applied for maintenance of the 
infant, and that the surplus income should be accumulated. 
This being insufficient for the upkeep of the mansion 
house and the maintenance there in a fitting manner of the 
infant, the court, notwithstanding the accumulation clause, 
sanctioned a scheme whereby £4,000 per annum should be 
paid to the infant's guardians, which sum included internal 
repairs of the house, the upkeep of the grounds, whilst the 
trustees kept in repair the walls, roofs, and other external 
items (m). 

Where, on the other hand, the legal estate was in an 
infant tenant for life, the court has refused to sanction the 
expenditure of capital on rebuilding the mansion house 
{Jesse V. Lloyd (1883), 48 L. T. 656; c/. per Bombb, L.J., 
in Be Willis, [1902] 1 Ch. at p. 23). 

Thb FiKAKoma of Bbpaibs and Iicpbovbments. 

When we come to consider the various methods which 
may be adopted to finance schemes for repairing or improv- 
ing infants' property, we find that the court has allowed on 
occasions sums to be paid out of rents (n) ; out of accumu- 
lations (o) ; or by means of a mortgage (p) ; or by means 
of a sale even in a case where there were trusts to keep the 
premises <' in repair and full lived," and to pay the expenses 
attending repairs and subject thereto to allow a tenant for 
life to take the rents and profits {q) ; but the exercise by the 

(m) Be Walker, [1901] 1 Ch. 879. 

(n) Chiggs y, Oibton (1866), 14 W. R. 638 ; jR^ Walker, Walker t. 
Buncombe, [1901] 1 Ch. 879 ; OothoM y. West (1839), 1 BeaT. 381. 

(p) Grigge v. Oibson (1873), 21 W. R. 818. 

if) Frith T. Cameron (1871), L. R. 12 Eq. 169 ; Olover t. Barlow 
(1831), and Re Smith, BufUop v, Webster (1878), cited in note to Be 
Jackson, Jackson y. Talbot (1882), 21 Ch. D., at p. 788 ; Allan t. Back- 
house (1813), 2 V. & B. 66. 

(j) Qarmstone ?. Gaunt (1846), 1 Coll. 677. 
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court of the jurisdiction of raising money either by mortgage 
or sale will be jealously guarded and limited to oases of 
actual salvage (r). The court has also sanctioned trustees 
defraying the cost of keeping a farm in cultivation, in order 
to tide over a period of agricultural depression, by an advance 
to the tenant for life on the security of his bond out of some 
of the testator's personal estate, evidence being forthcoming 
that the course proposed would be to the advantage of 
Infant remaindermen ; there was no investment clause in the 
will (5). Both in Be Household {t) and in Be Jackson (w), 
the expenses were prospective; in the former, counsel 
undertook that the expenditure should be made as men- 
tioned in the summons. Sanction of a prospective expense 
is in effect the court doing by anticipation that which 
Vyse V. Foster {x) has shown can be done by it afterwards. 

The court can, semble, under its general jurisdiction 
authorise trustees to expend capital on repairs, as distin- 
guished from improvements to buildings, necessary to 
enable property to keep let (c/. s. 13 of Settled Land Act, 
1890). Where a tenant in tail in possession is an infant 
and the next remainder interests concur, the court must 
apparently be satisfied, nevertheless, that the expense 
incurred in repairs fetches in its equivalent in improved 
value or enhanced income so as to bring the case up to one 
of salvage (y). 

Trustees should, however, in prudence, guard themselves 
from being committed to unnecessary operations, such as a 
needless pulling down and rebuilding of a house, the 

(r) Re Jackson, Jackson y. Talhot (1882), 21 Ch. D. 786 ; Be Mon- 
tagu, DerhUhire t. Montagu, [1897] 2 Ch. 8 ; Hurst y. Hurst, [1891] 
29 I. R. 219 ; Be Hawker's Settled EitaUs (1897), 66 L. J. Ch. 341 ; 
Re de Teissier's Settled Estates, [1893] 1 Ch. 153 ; Be Lord de Tabley 
(1896), 75 L. T. 328 ; Gontoay y. Fenton, (1888), 40 Ch. D. 512. 

(#) Re Household (1884), 27 Ch. D. 563 ; vide also Conway t. Fenton 
(1888), 40 Ch. D. 512 ; ej. Bound v. Turner (1889), 60 L. T. 379. 

(0 (1884), 27 Ch. D. 553. 

(u) (1882), 21 Ch. B. 786. 

(a?) (1874), L. R. 7 E. & I. App. 318 ; vide, per Kbkbwich, J., at 
p. 342 of Be Hawker's Settled Estates, infra, 

(y) Be Hawker's Settled Estates (1897), 66 L. J. CJh. 341. 
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expenses of which haye been disallowed out of capital {g) ; 
the oonrt has also declined to allow the upkeep of a 
mansion house whilst the infant was abroad, and incapiAle 
of deriving any benefit from it (a), or the pulling down of 
old fashioned houses and the erection in their place of first- 
class shops, although the court assumed the beneficiality of 
the scheme (6). 

An infant tenant in tail of premises burnt down, and con- 
sidered not worth rebuilding in the interest of any of the 
parties, has been held entitled to the insurance money as 
personal estate, the premiums having been paid out of 
income and the will containing no provision in regard 
to insuring (c). 

During minority the trustees can both prepare and 
approve schemes for improvements, and the court has in 
such a case sanctioned the expenditure of a sum of capital 
money on an application by the infant's next friend ((Q. 
Vide post, as to Settled Land Act, 1882, s. 26. 

Whatever original jurisdiction the court had to sanction 
the expenditure by trustees of an infant's money on his 
property for purposes other than those authorised by the 
Settled Land Acts remains, and has not been impliedly 
taken away, though the Acts are useful as a guide in 
exercising the jurisdiction (e). 

The court has no jurisdiction to declare a sum expended 
nnder its order in improving property during the minority 
of a tenant for life to be a charge on the property even 
though the tenant for life die in infancy, and the remainder- 
men were represented when the order was made (/). 

As regards statutory powers relating to infants' lands, 
vide post, Conveyancing Act, 1881, s. 42, and Settled Land 
Act, 1882, ss. 59 and 60. 

(z) Bridge t. Brown (184S), 2 Y. & C. C. C. 181. 
(a) Bennett t. Wyndham (1867), 23 Beav. 521. 
(>) JBa i/iwite^w, [1897] 2 Ch. 8. 
(O WoTtoioker t. Bretnall (1882), 23 Ch. D. 188. 
Id) Be Qrey'e Court Estate, fl^OlJ W. N. 60. 

(0 Be Hatoker's SettUd Estates (1897), 66 L. J. Ch. 341 ; of. ante, 
p. 84. 
(/) Floyer y. Bankes (1869), L. R. 8 £q. 115. 
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CHAPTEE VI. 

BEPAIBS AND IMPB0VEMENT8 UNDER 
STATUTES. 

Lands Glausbb Consolidation Aot, 1845. 

This enactment contains sections affecting the subject 
of repairs and improvements. Section 69, dealing with 
purchase moneys coming to persons with limited interests 
provides for their application (if such money shall be 
paid in respect of any buildings taken, or injured by the 
proximity of the works), in, amongst other forms of expen- 
diture, removing or replacing such buildings taken under 
the authority of this or the special Act authorising the 
taking of the land {vide s. 2), or injured by the proximity 
of the works, or in substituting other buildings in their 
stead in such manner as the Court of Chancery shall 
direct. 

Where a small sum of £220 has been in issue the court 
has allowed a tenant for life to receive money payable by a 
railway company for lands taken by them upon her under- 
taking to lay it out on certain permanent improvements 
{e^.f the erection of labourers' cottages), the tenant for life 
also expending £80 for the same purpose (g) ; but an under- 
taking to repair is insufficient (h). 

The erection of new sheep pens and farm buildings has 
been sanctioned when the need for them has arisen in 
consequence of lands being severed from the former farm 
buildings (i). It will be noticed that in this case the 



M Be Wight's DevUed Egtate$ (1858), 6 W. R. 718 ; Eos parte Barrett 
(I860), 19 L. J. Ch. 415. 

(A) Bof parte Barrett (1850), 19 L. J. Ch. 415. 

(0 Bx parte Melward (1859), 27 Bea?. 571 ; vide Em pwrte Dean qf 
CamUrlmry 0^2), 10 W. B. 505. 
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bxuldings were neither ** taken " nor " injured," but merely 
rendered less convenient. 

Although at one time some doubts existed as to the 
jurisdiction, it is now clear upon the authorities that under 
special circumstances the courts will make orders directing 
the compensation money being laid out in converting build- 
ings intended for one purpose into premises suitable for 
another purpose, and in removing buildings from one spot 
to another ; thus, granaries alongside a river, from which 
the trade had departed, were taken down or converted into 
dwelling-houses at the cost of compensation money, and a 
stackyard and other erections were removed from a spot 
where sparks from engines might entail a fire to another 
and safer locality in which the premises would not be 
uninsurable. A slate or tile roof was also made to super- 
sede thatch {h). Sanction has also been given for the 
expenditure of purchase money arising out of the sale of 
one part of an estate in building cottages on another part 
of it which was lying waste and unproductive, but in this 
case the court declined to allow the money to be paid 
until the production of the architect's certificate that the 
whole of the buildings were finished. In the same case 
Turner, L.J., recalled an unreported decision in which 
Lord EiiDON had directed part of certain purchase money, 
which, under an Act of Parliament relating to the con- 
struction of the New Kent Eoad, should have been laid 
out in the purchase of land, to be applied in restoring a 
vicarage. The building had been cut through and half the 
kitchen left standing and exposed (Z). 

Generally, it may be said that the court will assume 
jurisdiction to allow compensation money being employed 



(^) Be Johfuon's Settlement (1869), L. R. 8 Eq. 348 ; followed by 
Fby, J., in Re Leadhitter (1882), 30 W. R. 878 ; Matthews y. WiUon, 
W. N. (1883), p. Ill (artisans* dwellings built and old houses de- 
molished). 

(Z) Re Dummer'8 Will (1866), 2 De G. J. & S. 516 ; cf. the same 
learned judge's recollection of this case in Ex parte Davis (1858), 
3 De G. & J., at p. 147 ; Ex parte Shaw (1841), 4 Y. & C. 606 (a case 
where infants were concerned). 
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to bnild or rebnild edifices on the estate (m) on the ground 
that where it is possible to order the purchase of land with 
a building on it, it should be possible to build a new edifice 
on the old land (n), at any rate if it be shown to be advan- 
tageous to the estate, and if the remaindermen raise no 
objection (o); in a case where at a family meeting all 
parties had agreed upon the benefit of certain cottages 
being built, the court has defrayed out of purchase money 
the expenses of erections commenced after the contract 
with the company but before payment into court (p) ; but 
in the absence of special facts the court will not allow the 
proceeds of income-bearing land to be used in erecting 
buildings which would not produce any income, since this 
would be against the spirit of s. 69 (q). It has been held 
possible to authorise the lateral enlargement of a London 
house being paid for out of compensation money arising out 
of the Lands Glauses Consolidation Act, 1845, the result of 
the work being to convert an inadequately arranged house 
into one of first-class accommodation, a return of some £6 
per cent, on the outlay being yielded (r). Purchase money 
has also been allowed to defray the expense of rebuilding or 
improving almshouses (s) ; in supplying a more adequate 
flow of water to locality where the property sold was 



(f»i) Jie LyUon'8 Settled Estates, W. N. (1884), p. 193 ; Re WigUf 
De^nsed Estates (1868), 6 W. R. 718. 

(») Bnt Bee Re Rudyerd's Trusts (1860), 2 Gif. 394, where there 
was a special railway Act and the application of money on new buildings 
was disallowed. All the interested parties were not, however, before the 
court 

(o) Re Leigh't Estate (1871), L. R. 6 Ch. 887 ; Drake v. TrefusU 
(1876X L. R. 10 Ch. 364 ; Re Arden (1894), 70 L. T. 506 ; cf. Re NewmarC$ 
Settled Estates (1874), L. R. 9 Ch. 681 ; Ex parte Corporation of Liver- 
pool 0866), L. R. 1 Ch, 596, 

Cp) Re PaHington's Trust (1862), 11 W. R. 160 ; ef. Re Leigh's 
Estate, uH supra, where expenses had been incurred before the contract ; 
Re Stock's Devised Estates (1880), 42 L. T. 46. 

(^) Eas parte Corporation of Liverpool (1866), 1 Ch. 596. 

(r) Re Speer'i Trusts (1876), 3 Ch. D. 262 ; Drake y. TnfusU (1875), 
L. R. 10 Ch. 364. 

(*) Ete parte Thomer's Charity (1848), 12 L. T, (O.s.) 266 ; Re Buck^ 
inghamshire Rail, Co, (1860), 14 Jnr. 1065; Ex parte Minister of St. 
John's Church, Fulham (1856), 28 L. T. (0.6.) 173 (improvement of 
•cbools) ; vide Re Lathropp's Charity, infra, as to costs. 
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situate (t), or even to another part of the trust estate where 
more efficient water supply was needful to maintain the 
rents (t^); in the purchase of stables and yard adjoining and 
causing annoyance to a Baptist chapel, and their conversion 
into a residence for the minister or chapel keeper {v) ; in 
making drains {x) ; and in providing a temporary house for 
patients turned out by reason of portion of a hospital being 
acquired (y). 

The court, however, looks askance at proposals to defray 
out of compensation money repairs and alterations on the 
mansion house or estate since it is the duty of a tenant 
for life, though dispunishable for waste, to keep up build- 
ings (^r) ; so also, in the case of a rector, repayment has been 
refused for money laid out by him in completing the rebuild- 
ing of a ruinous rectory, with the concurrence of the bishop 
and patron (a) (vide also infra (c)), but where the repairs 
done to copyhold and leasehold premises are of a permanent 
character and necessary for the preservation of the estate 
and no other funds are available, the petitioning trustees 
being personally liable for the expense, compensation money 
under the Lands Glauses Consolidation Act, 1845, has been 
utilised (b). 

Except where the expenditure incurred is properly a 
charge upon the inheritance, and some definite advantage 
is to be gained, no sanction will be given to a fund, repre- 
senting compensation money under the Lands Glauses 

(0 Be T^athropp's Charity (1866), L. R. 1 Eq. 467. 

(w) Re Croker'8 EAtate, W. N. (1877), p. 38 ; r/. Re Leslie (1876), 
2 Ch. D. 186 ; Re Venour (1876), 2 Ch. D. 522. See now Settled Land 
Act, 1882, 8. 82. 

(tj) Re Trustees of Lymington Baptist Chapel^ W. N. (1877), 226. 

(») Viear of Queen's Camel (1863), 11 W. R. 603. 

(y) Re St. Thomas' Hospital (1863), 11 W. R. 1018. 

(«) Re Leigh's Estate (1871), L. R. 6 Ch. 887 ; Be Stock's Devised 
Estates (1880), 42 L. T. 46. 

(a) Williams v. Aylesbvry and Buckingham Rail, Co. (1874), L. R. 
9 Ch. 684 ; ^ parte Rector of Newton Heath (1896), 44 W. R. 646 ; cf. 
JSx parte Rector of Claypole (1873), L. R. 16 Eq. 574, where improYemente 
and additions were allowed; and see note (ib), post; vide aHte, as to 
repairs to yicarages, p. 20. 

(J) Be Aldred's Estate (1882), 21 Ch. D. 228 ; Re Leigh's Estate 
(1871), L. R. 6 Ch. 887 ; cf. Re ClUheroe's IrusU (1869), 17 W. R. 345. 
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Consolidation Act, 1845, being used to recoup a life tenant 
for what he has already expended (o) (and vide {a) ) ; thus, 
where a tenant for life had incurred expenses in conforming 
with certain requirements under the Metropolitan Buildings 
Act, 1855, it has been held that such expenses were a 
ehai^ on the property, and repayment could be made out 
of the proceeds of sale of other lands taken imder the 
Lands Clauses ConsoHdation Act, 1845, and devised to the 
same uses (d) ; compensation money has also been used 
towards payment of expense of building labourers' cottages 
on an estate, the tenant for life defraying some portion of 
the expense, and the money being only paid out on certifi- 
cate of the work being done (e) ; also in the erection of 
superior villas, the money being paid out on production to 
the chief clerk of a proper contract (/), and a sum was paid 
to the trustee where buildings on an infant's lands were 
necessary {g). 

It must, however, be borne in mind that the mere fact of 
the tensmt for life having spent money for the good of the 
estate does not entitle him to be reimbursed out of the 
purchase moneys {h). 

The court has sanctioned purchase money of glebe land 
arising under the Lands Clauses Consolidation Act, 1845, 
being applied towards the cost of building a vicarage 
house, the residue being found by Queen Anne's Bounty ; 
the money being paid to the nominee of the bishop (t). 



(O He Leigh's Estate (1871), L. R. 6 Ch. 887 ; of. Be Partington's 
Tmtt (1862), 11 W. R. 160, where the expenses had been incurred before 
the pAjment into coart bnt after the agreement, the income being also in- 
creased ; vide Ex parU Rector of Oamston (1876), 1 Ch. D. 477 ; Ex parte 
Beetor if Holfwell-oum'Needingworth (1879), 27 W. R. 707. Vide cases 
Sn notes (l) to (n),post 

id) Ex parte Davis (1858), 3 De G. & J. 144. Vide cases in note (0, 
ante, 

(e) Be Wight's Devised Estates (1868), 6 W. R. 718. 

(/) Be Lf turn's SeUled Estates, W, N, (1884), p. 193. 

(^) Ex parte Shato (1841), 4 Y. & C. 506 ; vide also Be Neuman's 
Settled EstiOes (1874), L. R. 9 Ch. 681. 

(A) Re Stoeh's Devised Estates (1880), 42 L. T. 46. 

m Be Incumbent of WhUJield (1861), IJ. & H. 610 ; Ex parte Beoter 
ffj^lfwell (1865), 13 W. R. 960 (purchase of cottage and farm boildings) ; 
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Although the court declined to agree to there being any 
general rule, yet, where the bishop gave his approval in 
writing, the purchase money of glebe lands taken by a 
railway company was handed to the rector on his under- 
taking to expend it towards building a rectory (k). 

It had been decided, in 1875, that the court would not 
replace money already expended by the rector, though it 
would order a sum in court to be appropriated towards the 
expenses still to be incurred in building a rectory (Z) ; on the 
other hand, in a case where the said Ex pwrte the Bector of 
Ha/rtington (Z) was not cited. Bacon, V.-C, in the following 
year, though expressing some doubts, made an order re- 
couping a rector for past outlay incurred in erecting farm 
buildings on the glebe whereby the rental was increased (m) ; 
it would seem that there must be clear evidence of this 
benefit (n). The learned judge's decision was due to an 
earher case in which the application of purchase money of 
glebe land had been sanctioned for the erection of farm 
buildings, subject to the production of an affidavit of a 
provisional agreement to let the land at a higher rental on 
the improvements being made. The order was for payment 
out of the money in court on a certificate of the work 
having been done (o). 

The purchase money of glebe lands has also been applied 
towards the repairs of rectory buildings, but the court 
declined to authorise any portion being used for the 
restoration of the chancel, or in repaying sums owing to 



vide also Ex parte Rector of Shipton-under- Wyehtoood (1871), 19 W. R. 
549 (a case of farm baildings) ; bat Me per Jessbl, M.R., in Be Nether 
SUnoey Vicarage (1873), L. R. 17 Eq., at p. 157, 

(*) Re Rector of Bradfield St. Claire (1876), 32 L. T. 248 ; jEte parte 
Rector of Welhoum^ cited arguendo in Re Nether Stotoey Vicarage^ supra; 
Ex parte Rector of Claypole (1873), L.R. 16 Eq. 574 (payment was ordered 
to toe bishop's secretary, a case of improyements and additions) ; but see 
WUliame y. Aylesbury and Buckingham Rail. Co. (1874), L. R. 9 Ch. 684, 
contra; Ex parte Rector of Newton Heath (1896), 44 W. R. 645. 

(Z) Ex parte the Rector qf Hartington (1875), 23 W. R. 484. 

(m) ExpaHe the Rector of Qamston (1876), 1 Ch. D. 477. 

(n) Ex parte Rector of Holywell-cum-Needingworth (1879), 27 W. R. 
707. 

((j) Ex parte Rector of Shipton-under- Wychuxfod (1871), 19 W. R. 649. 
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Queen Anne's Bounty (p). On the other hand, more 
recently, a part of the purchase money of a churchyard 
has been expended on the repair of chancel windows {q). 

Section 4 of the Glebe Lands Act, 1888 (51 & 62 Vict. 
c. 20), permits the application of purchase money in, inter 
alia, the purchase of any land adjacent to the parsonage 
house, the ; possession of which, in the judgment of the 
Land Commissioners (now by virtue of s. 2 (1) of 52 & 
53 Vict. c. 30, the Board of Agriculture and Fisheries ; 
see also 3 Edw. 7, c. 81), would be for the benefit of 
the benefice and for the convenient enjoyment of such 
house. Vide, as to college and imiversity lands, the 
Universities and College Estates Acts, 1858 and 1880, and 
Ex parte King's College, Cambridge (r), which shows that 
another mode of investment beyond those set out in the 
Lands Clauses Consolidation Act, 1845 (8 & 9 Vict. c. 18), 
is given. Money paid for a disused burial ground has been, 
under the Metropolitan Street Improvement Act (57 Geo. 3, 
c. xxix.), used for the purchase and repair of a house as a 
vicarage (s). In b, case where the parson and other peti- 
tioners in respect of the purchase money of land taken had 
no power of sale in the Act incorporating them, and in the 
absence of opposition, such money was sanctioned for 
application in rebuilding a church porch without the consent 
of the Charity Commissioners (t). 

Since the Settled Land Act, 1882 (45 & 46 Vict. c. 38), 
came into force, the operation of s. 32 of that Act upon s. 69 
of the Lands Clauses Consolidation Act, 1845, has brought 
it about that purchase moneys in court under the Lands 

(jf) Ex parte Hector of Grimoldhy (1876), 2 Ch. D. 226 ; Ex parte 
Hector of Holytoell 0865), 13 W. R. 960 (repairs of farm baildings) ; of. 
Ex parte Rector of Claypole (1873), L. R. 16 Eq. 574, and Ex parte 
Perpetual Curate of Chelford, W.N. (1866) 163 (cases of improvements 
and additions) ; but vide Re Nether Stowey Vicarage (1873), L. B. 17 £q. 
156. 

(9) Ex parte Pennington (1901), 65 J. P. 536. 

(r) [1891] 1 Ch. 677. 

(s) Ex parte Vicar of St, Botolph, [ 1894] 3 Ch. 544 ; but vide Re 
Netker Stotoey Vicarage, supra, where application was for recoupment of 
monej already spent 

(0 £iP P^^^ the Parson, etc. of St. Alphage (1886), 55 L. T. 314. 
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Glanses Acts in respect of lands sold, and liable to be laid 
out in the purchase of land to be made the sabject of a 
settlement, may be applied as capital money arising under 
the Settled Land Acts so as to embrace improvements of 
the kinds mentioned in those Acts(ti). But, on the other 
hand, when applications are made under the Settled Land 
Acts, since those Acts form a sort of code, it is not per- 
missible to use the decisions under the Lands Clauses 
Consolidation Act, 1845, as authority for applications of 
capital money on improvements not contemplated in the 
Settled Land Acts (v). 

An owner is not bound to stop repairs being effected on 
learning that a provisional order has been made for the 
compulsory acquisition of a house, and the amount thus 
expended will be added to the compensation {w). 

Thb Land Dbainagb Act, 1845. 

By s. 3 of this Act, tenants by the curtesy, or for his 
own or other life or lives, or for years determinable on any 
life or lives, infants, idiots or lunatics, married women, 
trustees for any charitable or other purpose, ecclesiastical 
corporations, mortgagees or iacumbrancer in fee in posses- 
sion, persons entitled in fee to any equity of redemption or 
in possession of the land mortgaged, are at liberty to 
petition for leave to make any permanent improvements 
by draining or embanking the land, or by erecting per- 
manent buildings incidental to such works, and may pray 
that the expenses may be charged on the inheritance. The 
following sections provide the machinery for financing the 
proposals: Section 11 contains a statutory requirement 
that "Every tenant for life or other person having a limited 
interest shall be boimd to keep in repair any buildings 
erected or built, or embankments or works for irrigation 



(u) Mb parte Vicar of CasUe Bytham,[lS96] 1 Ch. 848. As to paying 
out to tenant for life sniall soms in court on Im undertaking to execute 
inproTemente, vide post, p. 74. 

(«) He Lord GtrardU Smied JSttate, [1893] 3 Ch. 262. 

(to) Higgint t. Lord Mayor of Dublin, [1891] 28 I. B. 484. 
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constracted or made, under the provisions of this Act, and 
as if he were tenant for life subject to impeachment for 
waste." Slection 18 provides that where any portion of tke 
land proposed to be drained, improved or built on is in 
the actual occupation of some person, that person's consent 
shall be necessary to validate an application of the pro- 
prietor of the land {Vide Be Poynder's Settled Estates 
(1881), 50 L. J. Ch. 753). 

The Improvement of Land Act, 1864 (27 & 28 Vict. c. 114), 
seems to supersede much of this Act {vide, p. 49). 

Public Money Drainage Acts, 1846 and 1847. 

There are provisions in the enactment of 1846 as to 
improvements and repairs. Thus, by s. 14, any owner 
of land (as defined in s. 49) who may desire to im- 
prove it by drainage, can apply to the Inclosure Com- 
missioners, now the Board of Agriculture and Fisheries 
{vide 3 Edw. 7, c. 31), for an advance out of public 
money. Section 38 compels owners of land, and every 
succeeding heir of entail, tenant for life, or other person 
having limited interests, to keep down the rentcharges, and 
by 8. 39, they are forced to maintain and keep clear drains 
and outfalls ; in default of so doing, they are to be liable 
to an action on the case in the nature of waste at the suit 
oi the person next entitled in remainder or reversion. The 
statute of 1846 was expanded and improved by the similarly 
entitled statute of 1847. The last-named Act adds*to the 
list of expenses of works in respect of which advances may 
be made, various other expenses relating to outfalls through 
other lands, open drains and watercourses, and the ex- 
penses of fencing, trenching, and clearing the surface of 
the land to be drained; provided that such works will effect 
improvements in the yearly values of the lands in excess of 
the utmost yearly amount which can be charged thereon in 
respect of the advance. Section 7 of the Act of 1847 
requires that no provisional certificate shall be given unless 
satisfactory evidence is forthcoming that the works will be 
completed in five years. 
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Land Dbainaqb Acts, 1847 and 1861. 

The Act of 1847 provides machinery whereby persons 
desirous of draining or improving land by drainage or 
warping, by means of works to be executed on the same 
or other lands, and who find themselves in a difficulty by 
reason of the objection or disability of some person whose 
land would be entered upon, cut through, or interfered 
with, may surmoimt the difficulty by obtaining authority 
(s. 4) according to certain regulations set out in the Act, to 
detail which is scarcely within our purview. By s. 14, 
occupiers of land are required to maintain banks and cleanse 
channels of such drains (x) , in default, proprietors or occu- 
piers of lands damaged by the neglect of this duty, are 
authorised to maintain or repair, and to recover the expense 
as therein mentioned ; but no entry is to be made on the 
lands of neglecting occupiers for this purpose without a 
warrant of two justices (s. 15). 

Three other statutes may be referred to as touching upon 
the subject of drainage, viz., the Public Money Drainage 
Acts, 1848, 1850, and 1856. These Acts facilitate the issue 
of certificates, and authorise further advances. They 
scarcely call for more comment here. 

The Land Drainage Act, 1861 (24 & 25 Vict. c. 183), 
empowers under certain conditions therein set forth, 
further improvements in the drainage of land, the autho- 
rity being now transferred to the Board of Agriculture 
and Fisheries by the Board of Agriculture Act, 1889 (52 & 
58 Vict. c. 30; vide also 3 Bdw. 7, c. 31). Section 34 
gives a power to the Board to commute liabiUties to 
repair, by reason of tenure, custom, prescription, or other- 
wise, walls or sewers, or to do any other work. Part III. 
of the Act improves the machinery whereby private owners 
can procure outfalls through adjoining lands {vide s. 73 of 
the Lnprovement of Land Act, 1864 (27 & 28 Vict. c. 114)). 

Li reference to both these Acts, vide s. 33 of the Improve- 
ment of Land Act, 1864. 

(») Bowes Y, Watson (1880), 42 L. T. 27, shows that undergroond 
channelfl are inclnded. 
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Impbovbment op Land Act, 1864. 

This Act seems to supersede the unrepealed portion of 
the Land Drainage Act, 1845 (8 & 9 Vict. c. 56), as to 
charging on land money raised for drainage. 

Charges upon the inheritaace can be made under this Act 
on application by landowners (defined in s. 8), in respect of 
expenses incurred in certain classes of improvements set 
forth in s. 9 (y). This list must be deemed to include the 
making of works of distribution and service for the supply 
of sewage to lands for agricultural purposes (s. 31, Public 
Health Act, 1875 (38 & 39 Vict. c. 55)); also vide the 
Limited Owners Residences Act (1870) Amendment Act, 
1871, post, p. 53 ; and the Limited Owners Beservoirs Act, 
1877, post, p. 55. The list, though wide, is not as extensive 
as that contained in the Settled Land Acts {vide post), 
and so for the purpose of authorisation the Improvement of 
Land Act, 1864, is not important at the present time, but it 
is still necessary to keep it in mind, if only for the powers 
given in s. 49, and following sections (after fulfilling the 
necessary preliminaries set out in ss. 11 — 16) for the execu- 
tion of charges on the inheritance or fee of the lands con- 
cerned for the sums chargeable in respect of improvements 
sanctioned by the Inclosure Commissioners, now the Board 
of Agriculture and Fisheries (vide 3 Edw. 7, c. 31). These 
charges, by s. 51, are to be created by way of rentcharge 
extending over a period of years {vide Improvement of Land 
Act, 1899 (62 & 63 Vict. c. 46), s. 1), and payable half 
yearly^ The charges are to be made in a form, so far as 
circumstances permit, set out in a Schedule to the Act. The 
fact that the commissioners, now the above-named Board, 
have approved certain improvements, has been held to be 
evidence that they were within a corresponding provision 
in the Settled Land Act, 1882 (45 & 46 Vict. c. 38) {z). 



(y) Vide g. 3 (1) of Improvement of Land Act, 1899, and s. SO of 
Settled Land Act, 1882. 
(O Be Vemey'e Settled Eitatee, [1898] 1 Ch. 508. 

R,i. E 
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Section 20 provides that when the hmd or any part of 
it, to which an application for sanction of the proposed 
improvements relates, is held in right of any church, chapel, 
or other ecclesiastical benefice, the commissioners (now the 
Board of Agriculture and Fisheries) shall not sanction any 
improvement of such land, or of so much thereof as is so 
held, unless and until the patron of the benefice, and in Eng- 
land and Ireland the bishop of the diocese, and in Scotland 
the presbytery of the bounds, shall signify to the Board, by 
writing under their hands, their respective consents. This 
section has been extended by the Improvement of Lands 
(Ecclesiastical Benefices) Act, 1884, so that charges on 
such lands in respect of improvements, whether under 
general or local Acts, or any contract or agreement, shall 
not be valid or effectual, whether with or without the 
Board's sanction, unless and until the patron and bishop 
shall have signified their consent ; but charges made before 
the passing of the Act are not affected. C/. also, as to 
patron's concurrence, the Agricultural Holdings Act, 1883 
(46 & 47 Vict. c. 61), s. 89. 

Section 21, amended by the repeal of a portion of it by 
the Settled Land Act, 1882 {vide Schedule thereto), deals 
with cases of dissent by interested persons. In these cases 
the landowner should apply to the court for an order. 
Section 22 deals with dissenters out of the jurisdiction. 
Sections 25 — 31 regulate the form of sanctions for improve- 
ments, and the provision of details and plans in regard to 
them. The Board can, by s. 25, sanction the improvements 
or any part thereof, with or without alterations, if they find 
they would effect a permanent increase in the yearly value 
of the land exceeding the amoimt annually proposed to be 
charged. 

For the purposes of improvements, lands near or adjoin- 
ing lands proposed to be improved, or easements over them, 
may be sold by persons interested in them (being enabled 
to sell the same or any interest therein under the provisions 
of the Lands Clauses Consolidation Act, 1845 (8 & 9 Vict. 
0. 18) ), to the landowner whose land has been, or is pro- 
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posed to be, improved (s. 32). By s. 33, machinery is 
provided to enable the execution of works necessary to be 
made on adjoining lands for purposes of improvements. 
Section 34 enacts that a provisional order {vide s. 27) shall 
protect landowners from impeachment of waste, and 
authorises getting materials for improvements. 

Section 48 empowers an inspection by the Board of 
Agriculture and Fisheries of improvements in progress, and 
8. 50 enables the expenses of the application or of a con- 
tract regarding improvements to be included in the charge. 
The following section (s. 51) deals with the creation of 
rentcharges. Sections 53 and 54 give powers to improve- 
ment companies to adopt the Act. 

By s. 57, a charge on the inheritance can be effected as 
therein more particularly mentioned, to meet expenses for 
which a landowner is liable, for any public or general works 
of drainage or other improvements. Tenants for life must 
keep down rentcharges for improvements (s. 66), and a 
tenant may deduct the amount of a charge he has paid from 
his rent, unless he has consented to be charged with it or a 
part thereof (s. 67). 

Bentcharges under this Act are *' incumbrances" within 
6. 5 of the Settled Land Act, 1882, and so the tenant for 
life, on a sale of a part of the land, can, with the consent of 
the owner of the charge, impose it upon the unsold part to 
the exoneration of the part sold. The Board of Agricul- 
ture and Fisheries' intervention is not necessary under 
88. 68 and 69 of the Act of 1864 {Be Earl of Strafford and 
Maples, [1896] 1 Gh. 235 ; vide also s. 5 of Conveyancing 
and Law of Property Act, 1881 (44 & 45 Vict. c. 41). 

As to the recovery of rentcharges, vide s. 8 of Improve- 
ment of Land Act, 1899. 

So long as the land is charge^ the person bound for the 
time being to make the periodical payments thereof is 
oompelled by s. 72 to uphold the improvements and works, 
and to certify their condition annually, if required, to the 
Board; in default of upholding he may be liable for the 



E 2 



Digitized by 



Google 



52 Repaibs and Improvembnts. 

damage occasioned by his neglect at the suit of any person 
entitled in remainder or reversion. 

Power is given by s. 73 for the person bound to make 
these payments to enter on neighbouring lands for the 
purpose of ascertaining the condition of the works, and of 
maintaining and repairing them, paying a compensation 
calculable as therein mentioned. The powers of entry upon 
lands adjoining or near the lands improved are, however, 
subject to the provisions of Part III. of the Land Drainage 
Act, 1861 (24 & 25 Vict. c. 133), and other earlier Acts in 
the section mentioned. 

Section 74 requires insurance against fire in respect of 
farmhouses, farm buildings, or works erected, improved, or 
added by virtue of this Act, which are susceptible of 
damage (a). The person bound to make the periodical 
payments of the charge is responsible for the insurance in 
an amount equal to the principal sum secured originally by 
the charge, and must annually certify to the Board the fact 
of such insurance, and if such person fails to insure or 
certify then the person entitled to the charge for the time 
being can insure, and can claim repayment from the 
former; in default of such payment, the sum paid for 
insurance can be recovered with interest at five per cent., 
as if the same had been payable as part of the charge. 

The Inclosure Commissioners (now the Board of Agri- 
culture and Fisheries, vide Board of Agriculture Act, 1889 
(52 & 53 Vict. c. 30), and see 3 Bdw. 7, c. 31) can by s. 75 
compel the upkeep of improvements, and may do what is 
necessary to that end, if the person bound to do so neglects 
his duty ; the expenses are recoverable as part of the charge. 

By s. 76, they may also exonerate the person liable to 
maintain from the performance of his duty on being satisfied 
that it is unnecessary or inexpedient. 



(a) Vide the Limited Owners Residences Act, 1870, post^ p. 53, whereby 
these provisions are extended to mansion houses and appurtenances thereto 
improved or added to^ as well as those erected under the Act of 1870. Cf. 
also poit, 8. 28, Settled Land Act, 1882, and Trustee Act, 1893, s. 18. 
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The Act, by s. 78, farther empowers a landowner to 
subscribe for shares or stock of a railway or canal com- 
pany (b), which will improve or benefit his lands by means 
of a charge, using a procedure indicated in the consequent 
sections. 

It is necessary to read as one with this Act, the more 
recent Acts entitled the Limited Owners Besidences Acts, 
1870 and 1871, and the Limited Owners Beseryoirs and 
Water Supply Further Facilities Act, 1877, the District 
Goimcils (Water Supply Facilities) Act, 1897, and the 
Lnprovement of Land Act, 1899. 

As to paying off terminable rentcharges out of capital, 
vide s. 1 of the Settled Land Act, 1887. 

Limited Owners Besidbncbb Acts, 1870 and 1871. 

These Acts are intended to be construed as one with the 
Improvement of Land Act, 1864 (27 & 28 Vict. c. 114), to 
which we have already adverted ; c/. also s. 1 of Improve- 
ment of Land Act, 1899. The Act of 1871 has superseded 
in some respects the earlier Act. The later Act, by s. 3, has 
provided that the word "improvements," as used in the 
above-named Act of 1864, shall include the erection of a 
mansion house and such other usual and necessary buildings, 
outhouses, and offices as are commonly appurtenant thereto 
and held and enjoyed therewith, and the completion of any 
mansion house and such appurtenances as aforesaid, and 
the improvement of and addition to any mansion house and 
such appurtenances as aforesaid already erected, and the 
improvement of and addition to any house which is capable 
of being converted into a mansion house suitable to the 
estate on which the same stands, so as such improvement 
and addition be of a permanent nature, provided that every 
such mansion house so erected or enlarged or converted is 
suitable to the estate on which it stands as a residence for 



(>) Cff. Limited Ownere Reserroirs and Water SuK>ly Further Facilities 
Act, 1877, 8. 8. 
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the owner of such estate. The expenses of such unprove- 
ments may, sabject to the Improyement of Land Act, 1864, 
be charged upon the estate. Section 3 farther enacts that 
the meaning of the word " estate " as used m that section, 
shall embrace " all lands upon which any of such improve- 
ments is proposed to be made, and any other lands in the 
neighbourhood of the same settled to the same uses." 

The Limited Owners Besidences Act, 1870 (which is con- 
struable as one with the amending Act of 1871), by s. 4 limits 
the sum to be charged on any estate imder settlement in re- 
gard to such improvements, to one not exceeding two years' 
rental (c) of the said estate, after deducting all public charges 
and interest of debts and other incumbrances, and annuities 
affecting or which may affect the inheritance after the death 
of the limited owner. Provision is also made in the section 
for the case of different estates settled to the same uses. 
Section 5 indicates the mode of calculating the increased 
yearly value of the lands as a result of the outlay. The 
Commissioners, now the Board of Agriculture and Fisheries, 
are given a discretion as to certifying where the erection or 
improvement or addition to any such mansion house or 
appurtenances are suitable to the estate, but not likely to 
effect an increase of the yearly value of the lands exceed- 
ing the yearly amount proposed to be charged (s. 7). The 
requirements as to insurance against fire contained in the 
Improvement of Land Act, 1864 ((Q, are, by s. 8, made 
applicable to mansion houses and appurtenances improved 
or added to, as well as to those erected under this Act. 

As to building a mansion house, vide Donaldson v. 
Donaldson (e). Section 9 deals with priorities of charges. 
As to building being included in a power to purchase land, 
vide pp. 20, 32. 



(tf) df. uae of this expression in Settled Laud Act, 1890, s. 13 (where 
no deductions are contemplated). " Bental " means rental of whole estate 
comprised in the settlement QBe Dunn's Settled Estate, W. N. (1877) 39), 
and ef. Lord Gerard's Settled Estates, [1893] 3 Ch. 252. 

(<i) Vide s. 74, ante, p. 52. 

(0 (1873), 3 COi. D. 743. 
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Limited Owners Reservoirs and Water Supply 
Further Facilities Act, 1877. 

This Act is incorporated with the Improvement of 
Land Act, 1864, and certain provisions of the Waterworks 
Clauses Act, 1863, as to the security of reservoirs are also 
incorporated. Section 5, a long and somewhat complicated 
section, enables a further series of improvements to be 
deemed to be within the Act of 1864. These include, 
briefly, the construction of reservoirs and other permanent 
works for the supply of water to persons residing or 
engaged in labour on the lands on which the works are 
situate, or on other lands settled to the same uses, or for 
the more convenient or profitable user of the lands, or 
for the supply to any sanitary or other local authority or 
water company, or to any manufacturer or other person, 
or for any one or more of such purposes and on conditions 
therein mentioned. It is necessary to show that the works 
will effect a permanent yearly increase in value. Section 6 
provides for the agreements as to a supply to local autho- 
rities ; s. 7 gives a power to contract for the execution of 
reservoirs ; while s. 8 enables a landowner to subscribe to 
waterworks in the manner provided by the Act of 1864 as 
regards subscriptions to railways or navigable canals (/). 

As to power to execute repairs and improvements in 
connection with powers to invest in land, vide pp. 20, 32. 

Settled Estates Act, 1877. 

This Act repeals five prior Acts dating from 1856 to 1876, 
and re-enacts them with amendments. By this Act, which 
has fallen greatly into disuse by reason of the Settled Land 
Act, 1882, but has not been formally repealed, the court, if 
it shall deem it proper and to the interest of all parties, 
may by s. 4 authorise leases of any settled estates, or of 
any right or privileges over or affecting any settled estates 
for any purpose whatever, whether involving waste or 

(/) Of. Be Orwell Park EttaU^ [1894] W.N. 135; vide Settled Land 
Act, 1882, 8. 25 (xiii). 
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not {g), on certain conditions. Among these are to be found 
requirements that the term of a repairing lease shall not 
exceed sixty years, and for a building lease ninety-nine 
years, imless the court is satisfied that a longer lease is 
customary in the district and beneficial to the inheritance (h). 
A peppercorn or other rent, being less than the best rent {%), 
reasonably obtainable, may be reserved in the case of a 
repairing or building lease during all or part of the first 
five years of the term, if the court shall so direct* Such 
a lease shall not authorise felling any trees, except to 
clear the ground for buildings, excavations, or other works 
authorised by the lease. 

Section 21 deals with cases where the court, under the 
preceding s. 20, has authorised some part of the land to be 
laid out for streets, roads, paths, gardens, drains, and so 
forth. The section empowers the court to direct that such 
streets, roads, paths, gardens, drains, and so forth, and all 
incidental works be made and executed, and the expenses 
raised and paid by means of a sale or mortgage of or charge 
upon all or any part of the settled estates, or be raised and 
paid out of the rents and profits of the settled estates or 
any part thereof, or out of any moneys or investments 
representing moneys liable to be laid out in the purchase of 
hereditaments to be settled in the same manner, or cat of 
the income of such moneys or investments, or out of any 
accumulations of rents, profits, or income. The court is 
also empowered by s. 21 to provide for any repair or main- 
tenance of such works out of such rents, profits, income or 
accumulations during such period or periods as to the court 
shall seem advisable. 

These sections have been held to refer to the development 
of a building estate, and accordingly expenditure for purely 
agricultural purposes has been disallowed {Be Poynder's 



(^) Ab to Testing powers of leasing in trustees at the instance of 
tenants for life, vide He HoughtorCs Estates, W. N. (1894) 20. 

no But see Be Duchess of Cleveland's SeUled Estates (1874), 
22 W. R. 818, where the settlor desired a house should not be let 

(0 Re Rawlins' Estate (1865), L. R. 1 Eq. 286 ; Re Chaumer's SeUled 
Estates, [1892] 2 Ch. 192. 
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Settled Estates (1881), 50 L. J. Ch. 753). Streets proposed 
most be shown to be advantageous to the property or 
required for houses, the erection of which is then contem- 
plated {Be HarU (1864), 2 H. & M. 196). 

Cf. Settled Land Act, 1882, s. 16, where no power to 
mortgage is given. 

Section 34 deals with the payment and application of 
moneys arising from sales effected under this Act. Such 
mone3rs may be applied amongst other ways in the purchase 
of other hereditaments to be settled in the same manner as 
were those in respect of which the money was paid. The 
same doctrine has been laid down, in regard to the Settled 
Estates Act, 1877, as to the purchase of other lands implying 
the erection of new buildings as we have seen was laid 
down in connection with the Lands Glauses GonsoUdation 
Act, 1845 (vide ante, p. 40). 

Thus, it has been held that money arising from the sale 
of timber cut under the direction of the court could be used 
to meet the cost of erecting new farm buildings and for 
other permanent improvements {k) in a case determined 
under the corresponding section of the earlier Act of 1856. 
The matter of roads, streets, squares, gardens, sewers, etc., 
is more specially covered in s. 21. 

Money arising from sales can be employed not only for 
rebuilding houses and in making drains and roads, but also 
for the execution of repairs, if the court be satisfied that 
permanent benefit would accrue. This case was also under 
the corresponding section of the earlier Act (Z). Authority 
has also been given under s. 34 of the Settled Estates Act, 
1877, to spend part of the proceeds of a sale under the 
direction of the court in embanking an estate, no money 
being otherwise available and the tenant for life being under 
no obligation to repair. Fby, J. (as he then was), felt some 
hesitation in making the order, which was unopposed (w). 
So, purchase money of a portion of an estate has been 

(i) Be KewmafCf Settled Estates (1874), 9 Ch. App. 681. 
(0 Re ClUheroe'9 Settled EstaUs (1869), 17 W. R. 345. 
(m) Be LeadhiUer (1882), 30 W. R. 378. 
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applied in paying a sum assessed by a local body on the 
owners of another part of it towards the cost of street 
improvements (n). 

Section 32 of the Settled Land Act, 1882, permits the use 
of money in court under the Settled Estates Act, 1877, 
being applied as capital money under the Act of 1882 {vide 
post, p. 64). 

By s. 46 a tenant for life may grant leases for twenty-one 
years, except as regards the mansion house and lands 
usually occupied therewith, at the best rent reasonably 
obtainable, but the demise must not be without impeach- 
ment of waste. Where a tenant for life had exempted the 
lessee from liabilities for ** fair wear and tear and damage by 
tempest," it was held to be a void lease as made '' without 
impeachment of waste." In granting such leases the tenant 
for life has a discretion as to what constitute ** proper cove- 
nants" within s. 46, and the lease will only be void where 
there is an outrageous omission of covenants (o). 

The statutory requirements in relation to the grants of 
leases, set out in s. 46, are construed with strictness. Only 
binding legal covenants will satisfy them, and so a lease 
granted by a tenant for life to himself and others as lessees 
with covenants by the lessees with the lessor, whether 
joint only or joint or several, is bad. Semble, a lease 
granted by a donee of a power to a trustee for himself is 
also bad (jp), notwithstanding an earlier authority (q). The 
powers of the Settled Estates Act, 1877, may be exercised 
by females (r). 

As to the provisions in regard to infants, married women, 
lunatics, bankrupts, vide ss. 49 et seq. 

As to a comparison between the objects of the Settled 
(States Act, 1877, and the Settled Land Acts, vide Be 
Idam, [1902] 2 Ch. at p. 56. 

(;i) Be HUliard's Settled Edates (1878), 88 L. T. R. 93. 
(p) Daviet v. Davids (1888), 38 Ch. D. 499. 
(^) Boyoe v. Edbroohe, [1903] 1 Ch. 836. 
iq) Bemn v. Hahgood (1860), IJ. & H. 222. 
(r) Be Peakes Settled Estates, [1894] 3 Ch. 520. 
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Conveyancing and Law op Property Act, 1881. 

Section 2 (10) makes the expression ** building purposes " 
to include the erecting and improving of, and the adding to, 
and the repairing of buildings; and a '' building lease " is 
a lease for building purposes or purposes connected there- 
with (s). 

Section 18 (9) deals with certain requirements as to 
mortgagors and mortgagees in possession granting building 
leases sanctioned in the preceding sub-section (3). These 
shall be in consideration (t) of the lessee having erected or 
agreeing to the erection within five years of new or addi- 
tional buildings, or having improved or repaired or agreeing 
to improve or repair buildings within that time, or having 
executed or agreeing to execute an improvement in connec- 
tion with building purposes (u). 

As to insurance against fire on mortgaged property and 
the application of money in reinstating, vide ss. 23, 24 (7), 
and 14 Geo. 3, c. 78, s. 83. 

By s. 24 (8) certain powers as to repairs are given which 
were not afforded in Lord Cranworth's Act (23 & 24 Vict. 
c. 145). In connection with a mortgagee's power to appoint 
a receiver under s. 24 (1), it is provided in sub-s. (8) that 
the receiver shall apply all money received by him in dis- 
charge of various expenses, amongst which are included 
" the cost of executing necessary or proper repairs directed in 
writing by the mortgagee " {v). This would, it is conceived, 
enable the receiver to execute such repairs as would not be 
permissible, apart from special authority, for the mortgagee 
himself to execute without rendering himself liable as a 
mortgagee in possession. Mortgagees in possession are 
not obliged to lay out more money than is needed to keep 
estates in necessary repair (w), 

(m) Vide Re DanielVt Settled Estates, [1894] 3 Ch. 503 ; Tnim^ft v. 
Diamond Rook BoHng Co. (1881), 20 Ch. D. 251 ; Eaxton v. Pratt 
(1863), 2 H. & C. 676 ; Doe v. WUhers (1831), 2 B. & Ad. 896. 

(0 Reiimr v. Tolley, W. N. (1893) 90. 

(v) Cf. Settled Land Act, 1882, s. 8, post. 

(r) WhUe V. Metoalf, [1903] 2 Ch. 567. 

(«') Godfrey v. Watwn (1747), 3 Atk. 518. 
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Section 42 deals with the management of the land daring 
the minority of persons who would, but for this section, be 
beneficially entitled to its possession . The trustees appointed 
by the settlement, or with powers of sale or appointed by 
the court, may enter into possession. Sub-s. (2) enacts that 
''The trustees shall manage or superintend the manage- 
ment of the land, with full power to fell timber or cut 
underwood from time to time in the usual course for sale, 
or for repairs or otherwise, and to erect, pull down, rebuild, 
and repair houses, and other buildings and erections, and 
to continue the working of mines, minerals, and quarries 
which have usually been worked, and to drain or otherwise 
improve the land or any part thereof, and to insure against 
loss by fire, and to make allowances to and arrangements 
with tenants and others, and to determine tenancies, and 
to accept surrenders of leases and tenancies, and generally 
to deal with the land in a proper and due course of manage- 
ment; but so that, where the infant is impeachable for 
waste, the trustees shall not commit waste, and shall cut 
timber on the same terms only, and subject to the same 
restrictions, on and subject to which the infant could, if of 
full age, cut the same " (x). 

Section 42 (3), which applies to infants taking by 
descent (y), enacts that "The trustees may from time to 
time, out of the income of the land, including the produce 
of the sale of timber and underwood, pay the expenses 
incurred in the management, or in the exercise of any power 
conferred by this section, or otherwise in relation to the 
land, and all outgoings not payable by any tenant or other 
person, and shall keep down any annual sum, and the interest 
of any principal sum, charged on the land." We have 
already referred to the general law as to repairs and improve- 
ments of infants' property {ante, p. 35), and we have seen 
that the court can direct money to be raised to defray the 
expenses : the words of the section suggest, however, that . 
income alone could be safely employed by the trustees 

(a?) As to timber catting, vide Honywood t. Honywood (1874), L. R. 
18 Eq. 306 ; Dashwood v. Magniac, [1891] 3 Ch. S06 ; Pardee t. Pardoe 
(1900), 82 L. T. R. 547 ; Re HarrUoiCt TruHs (1884), 28 Ch. D. 223. 

(y) Be Cowley, [1901] 1 Ch. 38 ; JU Olover, [1899] 1 L R. 337. 
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unprotected by an order of the court. Should it be found 
that the income is insufficient, application to the court 
should be made for raising the necessary money {z). 

The section seems to negative the expenditure of corpus 
in management expenses {per Kay, J., at p. 787) {z). 

Section 44 provides remedies for the recovery of annual 
sums charged on land. If any part of the simi is unpaid 
for twenty-one days after due date, the person entitled to 
the sum may enter and distrain. If any part be unpaid for 
forty days, then, although no legal demand has been made 
for payment, the person so entitled may enter into posses- 
sion, and hold the land charged and take the income thereof, 
and such possession shall be without impeachment of waste, 
or he may demise the land to a trustee for a term of years, 
with or without impeachment of waste, on trust by means 
of a sale, mortgage or demise, or by any other reasonable 
means to raise and pay the sum due and all costs and 
expenses. These powers apply if and so far as no contrary 
intention is expressed in the instrument under which the 
annual sum arises and if it comes into operation after 
December 31st, 1881 {vide Improvement of Land Act, 1899, 
8. 3). Becourse can be had to other remedies beyond those 
set out in this section (a). 

Settled Land Act, 1882. 

The scope of the Acts relating to Settled Land has been 
set out in the House of Lords. It is, in broad terms, to 
obviate the decay of the land while in the possession of life 
tenants (6). The object in view is other than that intended by 
the Settled Estates Act, 1877, vide Be Aldam, [1902] 2 Ch. at 
p. 56. Amongst the powers given to a tenant for life, there is 
included by s. 6 a power to make a building lease, whether 
involving waste or not, for any term not exceeding ninety- 
nine years. The expression " building lease " is defined by 
8. 2 (10) (iii), as a lease for any building purposes or purposes 

(2) Re JaeUort (1882), 21 Ch. D. 786. 

ia) SearUf t. Cook (1889), 43 Ch. D. 619. 

(*) Lord Henry Bruce t. Marquis of AUegbury AlSdi] A. C. 356 ; 
Be Calverley'e Settled Estates^ [1904] 1 Ch. 150 ; Clarke v. Thornton 
(1S87), 35 Ch. D. at p. 311. 
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connected therewith. Building purposes (c) are inclusive 
of the erecting and improving of and the adding to and the 
repairing of buildings : as to the covenants (c/. Boyce v. 
Edhrooke {d) ). 

As to leases of the mansion house, vide Settled Land Act, 
1890, 8. 10. 

Section 8 (1) provides that " Every building lease shall 
be made partly in consideration of the lessee, or some 
person by whose direction the lease is granted, or some 
other person, having erected, or agreeing to erect, build- 
ings, new or additional, or having improved or repaired, 
or agreeing to improve or repair, buildings, or having 
executed, or agreeing to execute, on the land leased, an 
improvement authorised by this Act, for or in connection 
with building purposes "(e) (vide Settled Land Act, 1889, 
s. 2, as to options to purchase). It has, however, been held* 
by Chitty, L.J. (when a judge of first instance), that past 
voluntary expenditure by a lessee will not justify a tenant 
for life in granting a lease under this section, for such 
voluntary expenditure is not made on request or in pursuance 
of any agreement and does not constitute a consideration in 
law (/). If the lessee agrees to expend a fixed sum of 
money in effecting a series of repairs and improvements 
specified in a schedule and also undertakes during the 
term to repair and maintain the messuage and buildings 
and all additions thereto, a lease made partly in considera- 
tion of these obligations is to be deemed a ''building lease" 
within s. 8. The court in its discretion will not, however, 
sanction a building lease where the repairs or improve- 
ments agreed to be done by the lessee, are such as an 
ordinary landlord is expected to do (gf). 



(O Re Earl of Mlesmere, W. N. (1898) 18. 

Cd) [1903] 1 Ch. 836. 

(0 Vide n, 2 CIO). 

CO He Chawmr's Settled Estates, [1892] 2 Ch. 192. 

(jg) lie DanielVs Settled Estates, [1894] 8 Ch. 503. QT. cases not 
under the statnte, Doe v. Withers (1881), 2 B. & Ad. 896 ; Truscott y. 
Diamond Boch Bm-ing Co. (1881), 20 Ch. D. 251 ; Easton t. Pratt 
(1863), 2 II. &C. 676. 
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As to notice to the trustees in regard to leases, vide s. 45 
as modified by s. 5 of the Settled Land Act, 1884, and s. 7 
of the Settled Land Act, 1890. 

Section 16 of the Settled Land Act, 1882, enacts that 
"On or in connexion with a sale or grant for building pur- 
poses, or a building lease, the tenant for life, for the general 
benefit of the residents on the settled land, or on any part 
thereof : (i) May cause or require any parts of the settled 
land to be appropriated and laid out for streets, roads, paths, 
squares, gardens, or other open spaces, for the use, 
gratuitously or on payment, of the public or of individuals, 
with sewers, drains, watercourses, fencing, paving, or other 
works necessary or proper in connexion therewith ; " and 
also (ii) that the tenant for life may convey the same to 
trustees subject to provisions to secure the "continued 
repair or maintenance of streets and other places and works 
aforesaid." 

It is possible to pay for the expenses incidental to 
exercising s. 16 by virtue of the following sections of the 
Act of 1882, viz. : ss. 21 (10), 25 (17), 32 and 33. Vide also 
8. 21 of the Settled Estates Act, 1877, as to raising money 
by mortgage. 

It is conceived that this section is not entirely philanthropic 
and that the "general benefit of the residents'' is not the 
only governing consideration. It would appear to be neces- 
sary to show that the general object of the Act in regard to 
benefiting the estate was attainable by the dedication and 
that the estate was to receive an adequate return pecuniarily 
for what it was surrendering. The owner in fee of a garden 
over which the tenants of his adjoining houses had rights of 
enjoyment and management has been granted an injunction 
to restrain nuisances committed under cover of a contract 
to improve the garden (h). It is conceived that this decision, 
though anterior to the Act, would support any similar 
claim made by a tenant for life. 

As to a tenant for life's powers to grant sites for churches, 
chapels and burial places, etc., vide Places of Worship Site 

(A) Allen r. Martin (1875), L. R. 20 Eq. 462. 
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Act, 1873, and the amending Act, 1882 (Be Marquis of 
Salisbury and the Ecclesiastical Commissioners (1875), 
2 Ch. D. 29). 

Section 21 deals ^ith the objects upon which it is per- 
missible to expend "when received" {%) capital money 
arising mider the Act. Amongst these, by sub-s. (ii), we 
find the discharge, purchase or redemption of incum- 
brances (j) ; vide power conferred by s. 11 of the Settled 
Land Act, 1890, as to discharging incombrances by a mort- 
gage (k). By virtue of s. 1 of the Settled Land Act, 1887, 
rentcharges under the Improvement of Land Act, 1864, or 
similar Acts, can be paid off out of capitaL Charges in 
respect of improvements under the Agricultural Holdings 
Acts, 1883, s. 29, and 1900, s. 3, are within the sub-section. 

Sub-section (iii) enables improvements to be defrayed out 
of capital money, the more elaborate indication of what 
constitutes an improvement is contained in s. 25 and 
extended by the Agricultural Holdings Acts, 1883 and 1900, 
the Housing of the Working Classes Act, 1890, and s. 13 of 
the Settled Land Act, 1890. 

This section can be utilised even though power is 
given to trustees to make improvements out of income, 
the court having jurisdiction to direct the trustees to proceed 
under the will or imder the sub-section (Z). 

As to improvements, where two estates are devised by 
the same will and capital money arising out of one estate 
is applied in improving the other, vide Be Lord Stamford* $ 
Settled Estates (1889) , 43 Ch. D. 84. As to a case where land 
was settled by a will, and trusts of money by a deed declared 
to be for the purchase of land, and as to capital money 



(0 Mound V. Turner (1889), 60 L. T. R. 379 ; Be Duke of NorfoW* 
Parliamentary Ettatet, [1900] 1 Ch. at p. 466. 

(J) Bs Richardton: R. y. R., [1900] 2 Ch. 778; Re Legh't Settled 
Estate, [1902] 2 Ch. 274. 

(A) Re Smith's Settled Ettatee, [1901] 1 Ch. 689 ; Re Duke of Norfolk's 
Parliamentary Estates, [1900] 1 Ch. at p. 466. 

(0 Clarke v. Thornton (1887), 35 Ch, D. 307 ; vide per Stiblino, L. J., 
in Re Lord Stanford's Settled Estates (1889), 43 Ch. D. at p. 96 ; Re 
Sudbury and Poynton Estates, [1893] 3 Ch. 74 ; cf Re Partington, 
[1902] 1 Ch. 711 ; and Cardigan y. Curzon Howe (1893), 9 T. L. R. 244. 
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under the deed being applicable for improvements on the land 
devised, see Be Byng's Settled Estates, [1892] 2 Ch. 219. 

Sub-section (vii) adds to the purposes for which capital 
money can be applied the '* purchase of land " (m) " in fee 
simple, or of copyhold or customary land, or of leasehold land 
held for sixty years or more unexpired at the time of purchase, 
subject or not to any exception or reservation of or in respect 
of mines or minerals therein, or of or in respect of rights or 
powers relative to the working of mines or minerals therein, 
or in other land." 

Cases under the Lands Glauses Act, 1845, are not in point 
in regard to this sub-section (n). 

As to effect of a power to invest capital money in the 
purchase of land in connection with improvements and 
repairs {vide ante, pp. 20, 32), and ss. 32 and 33 {post, 
pp. 74, 75) ; vide also the Limited Owners Residences Act, 
1870, and the amending Act of 1871 {ante, p. 53), which 
are construable as one with the Improvement of Land Act, 
1864 {ante, p. 49), as regards mansion houses. 

In connection with capital money arising from land 
subject to a trust for sale, vide s. 63 (2) (ii), post. 

As to extraordinary tithe redemption by virtue of this 
sub-section {vide s. 6 (1) of 49 & 50 Vict. c. 54). 

Section 21 does not interfere with the court's original 
jurisdiction as to sanctioning the expenditure of infants' 
money by trustees for purposes other than those authorised 
by the Settled Land Acts (o). 

The improvements in regard to which the expenditure of 
capital is authorised by s. 25 of the Settled Land Act, 1882, 
comprise '' the making or execution on, or in connexion 
with, and for the benefit of settled land, of any of the 

(m) Bat not equity of redemption (^Re Lard JRadnor^g Settled Eitates, 
W. N. (1898), 174, and of, Wornian t. Worman (1889), 43 Ch. D. 296, 
As to parchase of land oat of England, tide b. 23 ; and as to improve- 
ments of land oat of England, wde 32 Sol. J. 626, where an onreported 
esse is mentioned. Cf, s. 4 (8). 

(») Re Lord QerarW% Settled Ettatet, [1893] 3 Ch. at p. 257. 

(o) Re Baivker's SetOed Eitate$ (1897), 66 L. J. COi. 341. 
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following works, or of any works for any of the follow- 
ing purposes, and any operation incident to or neces- 
sary or proper in the execution of any of those works, or 
necessary or proper for carrying into effect any of those 
purposes, or for securing the full benefit of any of those 
works or purposes, namely : (i) Drainage (jp), including the 
straightening, widening, or deepening of drains, streams and 
watercourses : (ii) Irrigation ; warping : (iii) Drains, pipes, 
and machinery for supply and distribution of sewerage as 
manure : (iv) Embanking or weiring from a river or lake, or 
from the sea, or a tidal water (q) : (v) Groynes ; sea walls ; 
defences against water (q) : (vi) Enclosing ; straightening of 
fences ; re-division of fields (r) : (vii) Reclamation ; dry 
warping : (viii) Farm roads ; private roads ; roads or streets 
in villages or towns {$) : (ix) Clearing ; trenching ; planting : 
(x) Cottages {t) for labourers (u), farm servants, and 
artisans, employed on the settled land or not (x) : (xi) Farm- 
houses, offices, and out-buildings, and other buildings 
for farm purposes (y): (xii) Saw-mills, scutch-mills, and 
other mills, water-wheels, engine-houses, and kilns, which 
will increase the value of the settled land for agricultural 
purposes or as woodland or otherwise: (xiii) Reservoirs, 
tanks, conduits, watercourses, pipes, wells, ponds, 
shafts, dams, weirs, sluices and other works and 
machinery for supply and distribution of water for 
agricultural, manufacturing, or other purposes, or for 

ip) Re Thomas, [1900] 1 Ch. 319 ; Re Houghton (1886), 30 Ch. D. 102 ; 
but see Re Tucker, [1895] 2 Ch. 468. 

(S) Re Bethlehem and Bridewell HoepitaU (1886), 30 Ch. D. 641. 

(r) Re Vemey't SeUled Ettatee, [1898] 1 Ch. at p. 611. 

(«) Re Millard, [1893] 3 Ch. at p. 119. 

(0 Re Netoton, W. N. (1890) 24 ; Re ZUhume's Settled Ettates, 
[1901] W. N. 91. As to tiie bearing of the words "cottages for," <^. 
London County CounoU t. Davu (1897), 42 Sol. J. 116. 

(u) Re Calverley'9 SeUled Ettates, [1904] 1 Ch. 160. 

(w) Vide farther powers giyen by the Housing of the Working Clasaes 
Act, 1890, 8. 74, and §. 18, Settled Land Act, 1890. 

(y) Re Newton (1889), 61 L. T. R. 787, varied W. N. (1890), 24 ; Re 
Lord Gerard's Settled Estates, [1893] 3 Ch. 262 ; Re de Teissier's Settled 
Estates, [1893] 1 Ch. 163 ; vide Settled Land Act, 1890, B.lS;Re Vemey, 
[1898] 1 Ch. 608 ; Re Lishume, [1901] W. N. 91 ; as to silos when expen- 
mental, vide Re Broadwater (1886), 64 L. J. Ch. 1104, bat vide now 
Schedule of Agricoltoral Holdii^ Act, 1900. 
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domestic or other consumption (z): (xiv) Tramways; 
railways ; canals ; docks : (zv) Jetties, piers, and landing 
places on rivers, lakes, the sea, or tidal waters, for facilitate 
ing transport of persons and of agricultural stock and 
produce, and of manure and other things required for 
agricultural purposes, and of minerals, and of things 
required for mining purposes : (xvi) Markets and market- 
places: (xvii) Streets, roads, paths, squares, gardens, or 
other open spaces (a) for the use, gratuitously or on pay- 
ment, of the public or of individuals, or for dedication to 
the public, the same being necessary or proper in con- 
nexion with the conversion of land into building land : 
(xviii) Sewers (6), drains, watercourses, pipe-making, fencing, 
paving, brick-making, tile-making, and other works (c) 
necessary or proper in connexion with any of the objects 
aforesaid : (xix) Trial pits for mines, and other preliminary 
works necessary or proper in connexion with development 
of mines (d) : (xx) Eeconstruction, enlargement, or improve- 
ment of any of those works "(e). 

Ordinary repairs do not come within the spirit of this 
section, although many of the works indicated are of a 
repairing character {Clarke v. Thomtcm (1887), 35 Ch. D. 
307 ; vide case in note (g), and Be Thomas, [1900] 1 Ch., at 
p. 324). 

As to repair of improvements, vide s. 28. 



CO Of, Limited Owners Reeeryoirs and Water Snpplj Further FacUities 
Act, 1877, ante, p. 65 ; He Lytton (1888), 38 Gb. D. 20 ; i?0 GaehelVe 
SetOed Extatee, [1894] 1 Ch. at p. 488 ; Re Orwell Park Ettate, [1894] 
W. N. 135 ; iZff Emiinatan Settled Eftaies (1905), 21 T. L. B. 351 ; Re 
Houghton (1885), 80 Ch. D. 102 ; but vide Re Tucker's Ettatet, [1895] 
2 Ch. 468 ; Re Hotokkin (1887), 35 Ch. D. 41. 

(tf) A cricket ground sanctioned (Jte Orwell Park Ettate), L. T. 
Newsp., January 23rd, 1904, p. 267. 

{h) Re MUlard, [1893] 3 Ch. at p. 119. Vide PubUc Health Act, 
1875, B. 31, as to sewage for agricultural purposes being an improvement. 

(e) A parilion was not sanctioned as an addition to arable land laid 
out as a cricket field (,Re Orwell Park Estate, L. T. Newsp., January 23rd, 
1904, p. 267). 

(d) Re Mtmdy's Settled Estates, [1891] 1 Ch. 399. 

(e) Re Vemey's Settled Estates, [18981 1 Ch. 508 ; but see i^tf I^ewton, 
uH (w\ ante; Re Hotekkin (1887), 35 Ch. D.il; Re Mundy's SetOed 
Estates, [1891] 1 C^i. 399 ; iZd Tkomas, [1900] 1 Ch. 319. 

f2 
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Cf. the aboye list of improyements with those open to 
the uniyersities and colleges under the Uniyersities and 
Ck)lleges Estates Act, 1898. 

The fact that commissioners under the Improyement of 
Land Act of 1864 (ante, p. 49) haye sanctioned an improye- 
ment is eyidence that the same comes within a substantially 
identical proyision in the Settled Land Act of 1882 (/). It 
would be obyiously inconyenient if expressions used in both 
Acts should receiye yarying interpretations. 

The court will construe s. 25 in a business-like way and 
will discriminate between works which are permanent 
improyements and those of mere repair {g). 

While the general jurisdiction of the courts, in matters 
touching the expenditure of capital on improyements, has 
not been ousted by the Settled Land Act, 1882 (^), neyer- 
theless the wording of that Act is of great assistance in 
guiding the court to a conclusion as to what expenditure 
should be allowed (i). It has been declared by the Court of 
Appeal that, in dealing with applications under the Settled 
Land Acts in regard to laying out capital on improyements, 
it is not permissible to refer to the decisions as to the use 
of purchase money under the Lands Glauses Consolidation 
Act, 1845 {ante, p. 39); but the matter must be determined 
by the code laid down" in the Settled Land Acts (y). 

For index showing what specific improyements haye been 
sanctioned out of capital, vide subsequent obsenrations on 
the Settled Land Act, 1890. 

Section 26 (1) deals with the means whereby a tenant 
for life can haye capital money employed in or towards 
payment for authorised improyements. He may submit a 
scheme, showing the proposed expenditure, to the trustees 
of the settlement or to the court, as the case may require. 

(/) Re Vemey't Settled EstaUt, [1898] 1 Ch. 608. 

{3) Re Tueker't SeUled Eitates, [1896] 2 Ch. at p. 471. 

(h) Be Montagu, DeryUhire v. Montagu, per Kekewich, J., [1897] 
1 Ch. 685 (case affirmed bj Court of Appeal, [1897] 2 Ch. 8). 

(i) Re de TeUHer't Settled Ettatet, [1893] 1 Ch. 153. 

O) Rfi Lord Gerard's Settled Estates, [1893] 3 Ch. 252 ; of. Re Aldam, 
[1902] 2 Ch. at p. 56 ; Re Hawker's SeUled Estates (1897), 66 L. J. Ch. 341. 
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The phrase '' trustees of the settlement *' seems a slip for 
" trustees for the purposes of the Act." At one time it was 
held that the scheme required approval before the com- 
mencement of the works {k). The difficulty raised by that 
decision is now removed by s. 16 of the Settled Land Act, 
1890. Tenants for life would be well advised, notwith- 
standing this section, to prepare a scheme even though no 
money is in hand (Z). Extra and unexpected expenses, not 
included in the scheme, can be met out of capital, where 
they are incidental to, and properly incurred in, the scheme, 
and where the trustees have given a general assent, not 
limited to the special sum mentioned in the contract (m). 

By s. 26 (2), " Where the capital money to be expended 
is in the hands of trustees, then, after a scheme is approved 
by them, the trustees may apply that money in or towards 
payment for the whole or part of any work or operation 
comprised in the improvement, on" (i.) a certificate by the 
Land Commissioners (now the Board of Agriculture and 
Rsheries) certifying that the work or operation, or part of 
it, has been properly executed and what amount is properly 
payable in respect of it, or (ii.) on a like certificate of a 
competent engineer or able practical surveyor nominated by 
the trustees and approved by the Board or by the court, or 
(iii.) on an order of the court directing or authorising the 
trustees to so apply a specified portion of the capital money. 

The expression '< in the hands of trustees " does not 
import that the trustees cannot approve a scheme before 
they have available capital in hand. Where a scheme had 
been thus approved, early expenditure being for the benefit 
of all parties, the trustees were held entitled, either with or 
without the court's consent, to reimburse the tenant for life 
who had paid for them (n). Where an application is made 
xmder (iii.) above, the duties of the court are not merely 
ministerial. It has a discretion, and must be satisfied that 

Ck) Re HotchUn:* Settled Ettatee (1887), 36 Ch. D. 41. 
CO J^ Tucker's Settled Estates, [1895] 2 Ch. at p. 471. 
(») Jle JBulwer LyUon's Will (1888), 88 Ch. D. 20. 
(») Duke of NorJoWs Parliamentary Estates, [19001 1 Ch. 461 ; 
Me Lisbume's Settled Estates, [1901] W. N. 91. 
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the scheme is a proper one, and it is not enough to show 
that the trustees have approved, and that the work has 
been done in pursuance of their approval (o). 

It is nevertheless against the practice of the courts under 
sub-s. (2) (iii.) to authorise prospectively by order the appli- 
cation of a given sum of capital, not at the time in the hands 
of the trustees, on improvements, since sanction to payment 
is only possible when evidence is adduced that the work 
has been properly done and that a certain simi is properly 
payable in respect of it (^). If the trustees have some 
misgivings as to approving a scheme and desire to have 
the court's sanction, they can obtain it under this sub- 
section (iii.) (g), and where they have approved a scheme 
without capitcJ money in hand, but subject to the court's 
opinion on some legal point as to the proposed improvement 
being within the Act, the court will decide the point although 
it would not prospectively approve the scheme (r). 

It seems doubtful whether the expenses of improvements 
on lands sold, and no longer within the settlement, can be 
afterwards paid out of capital (s). Costs of schemes, 
including those of the tenant for life, have been paid out of 
capital (t). 

Trustees have power to prepare and approve their own 
schemes during an infant's minority (u). 

Section 26 has been held not to be retrospective (t;) '; but 
vide now the Settled Land Act, 1887. 

Where the capital money to be expended is in court, then 
8. 26 (3) provides that after the approval of the court has 

(0) Re KeeVt Settlement, [1904] 2 Ch. 22. 

Ip) Re Millard^t SeUled JSttates, [1893] 3 Ch. 116 ; mde comments o£ 
Btbkb, J., in Re Duke of Norfolk's Parliamentary Ettatei («), at p. 464, 
and Stamding v. Gray, [1903] 1 1. R. at p. 67 ; R4mnd y. Twmer (1889), 
60 L. T. B. 379 ; of, MarquU of BrutoVs Settled JSetatee, [1893] 3 Ch. 
161. 

(jj) Clarke y. Thornton (1887), 36 Ch. D. at p. 313. 

(r) Re OaXverley'9 Settled Ettates, [1904] 1 Ch. 160. 

(«) Re Hotehkin't Settled Estates (1887), 35 Ch. D. 41 ; Re Howard's 
SettUd Estates, [1892] 2 Ch. at p. 243. 

(0 Re Earl of Stamford's Settled Estates (1890), 48 Ch. D. at p. 97. 

(I*) Re Qrey's Cowt Estate, [1901] W. N. 60. 

(t^) Re XnateMmlTs Settled Estates (1886), 29 Ch. D. 688. 
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been obtained for tbe scheme, on a report or certificate of 
the Board of Agriculture and Fisheries, or of an engineer or 
surveyor, or on such other evidence as the court thinks 
sufficient, an order can be made for the payment thereout 
of the whole or part of any work or operation comprised in 
the improvement. 

Whilst a large measure of discretion is reposed in 
the trustees under s. 26, should they see fit to adopt an 
unreasonable attitude it is possible to fall back on the 
powers of s. 44, whereby differences between a tenant for 
life and trustees can be referred to the court for directions. 

Where the interests of tenants for life and remaindermen 
diverge, counsel for the trustees must not argue in favour of 
the tenant for life {x). 

Section 27 enacts that a tenant for life may join or concur 
with any other person interested in executing any improve- 
ment authorised by the Act or in contributing to the costs 
thereof (y). 

It is conceived that the rateable division of the costs*of 
joint improvements is impliedly provided for in this section. 

Section 28 (1) enacts that *' The tenant for life, and each of 
his successors in title having, under the settlement, a limited 
estate or interest only in the settled land, shall, during such 
period, if any, as the Land Commissioners [now the Board 
of Agriculture and Fisheries] (z) by certificate in any case 
prescribe, maintain and repair, at his own expense, every 
improvement executed under the foregoing provisions of this 
Act, and where a building or work in its nature insurable 
against damage by fire is comprised in the improvement, 
shall insure and keep insured the same, at his own expense, 
in such amount, if any, as the [Board] by certificate in any 
case prescribe " (a). 

(«) Be HoUhhin't Settled Eitatee (1887), 36 Ch. D. 41. 

(3f) Be OrweU Park Ettate, [1894] W. N. 135. 

(z) Vide the Board of Agricnltiire Act, 1889, s. 2 (1), and 8 Edw. 7, 

€.31. 

(a) QT. Co. lit 53 b. 
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It is not permissible for a tenant for life or any successor 
in title to cut down, except by way of proper thinning, any 
trees planted as an improvement (sub-s. (2) ) (b). 

If required by the Board a report from time to time as 
to the state of every improvement and the fact and par- 
ticulars of fire insurance, if any, must be sent to the Board 
(sub-s. (3) ). 

Although the Board can vary any certificate made by them 
under s. 28 in such manner or to such extent as circum- 
stances appear to them to require, sub-s. (4) provides that 
this does not permit them to increase the liabilities of the 
tenant for life or any of his successors in title. 

By sub-s. (5) it is enacted : " If the tenant for life, or any 
of his successors as aforesaid, fails in any respect to comply 
with the requisitions of this section, or does any act in 
contravention thereof, any person having, under the settle- 
ment, any estate or interest in the settled land in possession, 
remainder, or reversion, shall have a right of action, in 
respect of that default or act, against the tenant for life ; 
and the estate of the tenant for life, after his death, shall be 
liable to make good to the persons entitled under the settle- 
ment any damages occasioned by that default or act." 

Vide s. 2 of the Settled Land Act, 1887, as to improve- 
ments mentioned in s. 1 of that Act being deemed 
improvements within this present section. 

As to permissive waste and the liability of a tenant for 
life in regard to it, vide ante, pp. 2 et seq. 

Apart from statute, a tenant for life need not insure unless 
compelled by the settlement so to do (c) ; but where trustees 
are managing property, the expense falls on income (d), 
except where property is unproductive (e) (vide Trustee Act, 
1893, s. 18). 

(b) Section 25 (ix.) anthorises planting. As to eyidence of intention in 
planting, vide Weld Blv/ndell y. WoUeley, [1903] 2 Ch. 664. 

(c) Re Bennetty Jonei v. Bennett, [1896] 1 Ch. at p. 787 ; bat m 
between the life tenant and the testator's estate, vide Re Betty. [18991 
1 Ch. 821 ; Re Cfjen, [1899] 2 Ch. 54 (cases of leaseholds). 

(<0 -R« Redding, [1897] 1 Ch. 876. 

(0 Lonsdale v. BerehtoUt (1857), 3 K. & J. 186. 
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Section 29 enacts that ** The tenant for life, and each of 
his successors in title having, nnder the settlement, a limited 
estate or interest only in the settled land, and all persons 
employed by or mider contract with the tenant for life, or 
any such successor, may from time to time enter on the 
settled land, and, without impeachment of waste by any 
remainderman or reversioner, thereon execute any improve- 
ment authorized by this Act, or inspect, maintain, and repair 
the same, and, for the purposes thereof, on the settled land, 
do, make, and use all acts, works, and conveniences proper 
for the execution, maintenance, repair, and use thereof, and 
get and work freestone, limestone, clay, sand, and other 
substances, and make tramways and other ways, and bum 
and make bricks, tiles, and other things, and cut down and 
use timber and other trees not planted or left standing for 
shelter or ornament." 

The construction of this section is not quite clear. It 
would almost appear to warrant a tenant for life in entering 
on land of a lessee for the purpose of effecting the execution 
and repair of improvements. Some such power was con- 
ferred by the Improvement of Land Act, 1864, ss. 32 et seq. ; 
but here no safeguards are provided for what might be 
made intrusions of an oppressive character. Compare also 
Agricultural Holdings Act, 1883, ss. 41, 42. It is more 
probable that the real point of the section is in the power 
given to execute works "without impeachment of waste." 
The section may also be of use to equitable tenants for life 
desirous of executing works of improvement and to tenants 
for life impeachable for waste who propose to carry out the 
same. 

Section 30 provides that the enumeration of improve- 
ments set out in s. 9 of the Improvement of Land Act, 1864, 
shall comprise, as regards applications made to the Board 
of Agriculture and Fisheries after this Act came into force, 
aU improvements authorised by this Act. 

Section 31 (1) enables a tenant for life to contract to 
make a sale, exchange, partition, mortgage, or charge. At 
one time it was held that an option of purchase could not 
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be added to a lease ; but now by ss. 2 and 3 of the Settled 
Land Act, 1889, options of purchase can be inserted in any 
building lease. The price for it when received forms capital 
money under the Act of 1882 for all purposes. 

A tenant for life by s. 31 (v.) can also enter into a contract 
for or relating to the execution of any authorised improve- 
ment, and may vary or rescind the same. 

The first sub-section of this section was needed lest, on 
the death of a tenant for life who had exercised powers 
under the Act, but who died before the transaction was 
completed, all that had been done before should come to 
nothing (/). Vide s. 60 as to successors in title being 
infants {g). As to the protection of trustees in regard to 
a tenant for life's contracts, vide s. 42. 

Section 32 deals with the application of money in court 
under an Act incorporating or applying, wholly or in part, 
the Lands Clauses Consolidation Acts, 1845, 1860, and 1869, 
or under the Settled Estates Act, 1877, or under any other 
Act, which money is liable to be laid out in the purchase of 
land to be made subject to a settlement. In addition to £uiy 
mode of dealing with it authorised by the Act under which 
it is in court, it can be applied as capital money under the 
Settled Land Act, 1882. Vide ante, pp. 20, 32, as to 
money liable to be laid out in the purchase of land, and as 
to the scope of the phrase ** liable to be laid out," vide post, 
pp. 76, 76. When money paid into court is invested in the 
construction of new buildings, the company must pay the 
costs of investment, e.g., the costs of a certificate by 
the chief clerk as to the amount of the architect's fee, and 
the person to whom it is to be paid, but not the fee 
itself (h). In Ireland a small sum of money lodged in 
court on the purchase of lands was paid out to the tenant 



(/) Be Cleveland's Settled EetaUe, [1902] 2 Ch. at p. 852. 
(g) Of. Davie v. Harford (1882), 22 Ch. D. 128. 
(A) Re Arden (1894), 70 L. T. 506. The head-note in thin case is 
not fdtogedier supported by the decision. 
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for life on his ondertakiiig to expend it in permanent 
improvements (t). 

Section 33 provides that "Where, mider a settlement, 
money is in the hands of trustees, and is liable to be laid out 
in the purchase of land to be made subject to the settlement, 
then, in addition to such powers of dealing therewith as the 
trustees have independently of this Act, they may, at the 
option of the tenant for life, invest or apply the same as 
capital money arising under this Act." 

A sinking fund kept up by a tenant for life for repayment 
of sums raised to defray the expenses of improvements is 
within the section (k). 

Where a settlement and will constitute one settlement, 
personalty in the executor's hands, on trust to invest in 
land to be settled, is capital money for the purposes of 
the will and settlement and applicable in improvements 
on the estates comprised in the settlement, although it 
has never been invested in land (Z). The principle of 
thiB case has been applied in using capital arising out 
of Irish settled property for works on English property 
settled by the same will on the same trusts (m). So 
also where land is settled by will and trusts of money 
declared by a deed for the purchase of land to be settled on 
identical limitations, capital money under the deed can 
pay for improvements executed on land devised by the 
will(n). 

The section applies whether there is a trust to lay out 
money in land to be settled (o) or whether it is merely 
subject to a power to invest in land, the words in the section 

• (i) Be Coleraine Rural QmmeU, Ex parte lyle, [1903] 1 Ir. R. 445 ; 
^mjparU Biveen, [1903] 1 L R. 447. 

(il) Re Sudbury and Poynton E$taU», [1893] 3 Ch. 74. 

(f) Re Mundy't Settled JEitaies, [1891] 1 Ch. 399 ; Re Lord Stam- 
ford's Settled Egtates (1889), 43 Ch. D. 84. 

(91) Re Ooote ; (hate y. Cadogan (1899), 81 L. T. 535. 

(fi) Re Byng's SetUed Estate, [1892] 2 Ch. 219. 

(a) Re Maberly (1886), 33 Ch. D. 455 ; Re Mundy'i Settled Estates, 
n8911 1 Ch. 899 ; of. Re Mackenzie's Trusts (1883), 23 Ch. D. 750, and 
Re TennafU (1889), 40 Ch. D. 594. 
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meaning " some disposition under which it may be laid out 
in the purchase of land " {p). Of, s. 32, ante. 

The section also applies whether the money is to be laid 
out generally on land {q) or on some specific estate (r), 
or where there is a power to invest in freehold ground 
rents («). It also applies to a fund liable to be invested in 
land, brought into court in an administration action, 
although it is not in the hands of trustees (t), and to 
money arising from sales under the Settled Estates Act, 
1877, invested under the court's direction pending its 
application under s. 34 (t^). 

Where there is no tenant for life to exercise the option 
the court can direct the application of the capital money {pi) ; 
when there is one he can direct that it shall be employed in 
improvements. The tenant for life has the same authority 
over money in the hands of trustees liable to be laid out in 
land as is conferred upon him in regard to the land itself (y). 
Should the tenant for life be an infant, the trustees can 
exercise the option mentioned in the section under s. 60 (a). 

By s. 35 a tenant for life, impeachable for waste in respect 
of timber, is empowered, by consent of the trustees or by 
order of the court, to cut ripe timber and sell it, setting 
aside three-fourth parts of the net proceeds as capital. 
Cf, s. 29, ante. 

Section 37 (2) deals with money arising out of the sale of 
heirlooms. It can be employed in repairing unsold heir- 
looms such as pictures {b) ; also in paying the expenses of 
authorised improvements (c). 

(i?) lU SoltauU Trusts, [1898] 2 Ch. 629 ; ef. lie Gee, [1896] 
64 L. J. Ch. 606. 

(j) Re Soltau's Trusts, [1898] 2 Ch. 629. 

(r) Bf Mill, [1896] 1 Ch. 962. 

(#) Be Thomas, [1900] 1 Ch. 319. 

(0 Clarke v. Thornton (1887), 36 Ch. D. at p. 312 ; bnt see Bwrhe r. 
Gore (1886), 18 L. R. Jr. S67. 

{u) Re Tennant (1889), 40 Ch. D. 594. 

(flj) Re Tesseyman's Trusts (1897), 77 L. T. 484. 

(y) Re Gee (1895), 64 L. J. Ch. 606. 

(a) Re Newcastle (1883), 24 Ch. D., at p. 140. 

(h) Re Waldegrave (1900), 81 L. T. 632. 

(0 Re Houghton Estate (1885), 30 Ch. D. 102. 
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Section 44 enables the court to adjust any difference 
which may arise between the tenant for life and the trustees 
respecting the exercise of the statutory powers or any matter 
relating thereto. Vide cases commented upon, post, p. 79, 
in reference to s. 56. 

By s. 50 a tenant for life's powers are incapable of assign- 
ment or release, and a contract not to exercise them is 
void. 

Section 51 deals with prohibitions or limitations or 
inducements against the exercise by a tenant for life of the 
powers conferred by the Act, either by means of a gift over, 
or by the imposition of conditions, or by a forfeiture. Such 
provisions are void. Where a settlement directed a sinking 
fimd to be kept up out of a tenant for life's income to 
recoup money spent in improvements, it has been held that 
the provision was not void as being inconsistent with the 
exercise of the powers under this Act, but a provision that 
a tenant for life should recoup the money if applied by 
the trustees under the Act is void (c2). 

Section 52 prevents a tenant for life's exercise of his 
powers under the Act occasioning a forfeiture, notwith- 
standing anything in the settlement. 

Section 53 provides that ''A tenant for life shall, in 
exercising any power under this Act, have regard to the 
interests of all parties entitled under the settlement, and 
shall, in relation to the exercise thereof by him, be deemed 
to be in the position and to have the duties and liabilities 
of a trustee for those parties." 

The tenant for life in considering the matter of improve- 
ments must have in mind the above provisions, and, if he 
acts fairly and responsibly, his discretion as to the applica- 
tion of capital moneys will not be lightly upset in a matter 
of doubt (e). The interests of tenants on the estate must 

(d) Be Sudbury and Poynton Eitates, [1893] 3 Gh. 74 ; bnt vide s. 15 
of the Settled Land Act, 1890 ; Be Thomas, [1900J 1 Ch. 319. 

(0 Re Lord Stamford's Settled EttaUt (1883), 43 Ch. D. 84 ; Re 
Radnor's WiU TrutU (1890), 45 Ch. D., at p. 417 ; Re Coleridge's 
Settlement, [1895] 2 Ch., at p. 707. 
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also be kept in view (/). The mere fact that the tenant for 
life stands to gain by the exercise of his discretion is not 
fatal so long as he is acting honestly in the general interests 
of all (g). These interests apparently extend to matters of 
sentiment : cf. Be Hope, [1899] 2 Ch. 679. 

Section 56 is a saving clause, preventing any abridgement 
or prejadice being done to any power for the time being 
subsisting under a settlement, or by statute or otherwise, 
exercisable by the tenant for life, or by trustees with his 
consent, or on his request, or by his direction, or other- 
wise ; the powers given by the Act being cumulative (h) ; but 
they are not so where an order has already been made 
under the Settled Estates Act, 1877 (i). 

If a person has two valid powers to sell, and expressly 
contracts to sell under one of them, being the one least 
burdensome to the vendor, the purchaser cannot make him 
sell under the other power on the ground that it would 
favour the purchaser. Thus, a tenant for life cannot be 
compelled by a railway company to convey land taken by 
them under the Settled Land Act, 1882, so as to exonerate 
the company from paying the costs of reinvestment under 
the Lands Clauses Consolidation Act, 1845 (A:). 

Where a person has under several instruments a power 
of appointment over the same subject-matter, and appoints 
in exercise "of every power or authority enabling him," 
the power prior in point of time is exercised. The court 
can also consider which power is most beneficial to the 
donee. So, where a settlement gives wider powers than 
the Act, a tenant for life will be deemed to act by virtue of 
it and not by virtue of the statute (Q. 

(/) Bruce v. Marguu of Ailesbury, [1892] A. C. 356. 

(^) Hi Lord Stamford's EttaU (1887), 56 L. T. 484 ; Bb Riehardwn, 
[1900] 2 Ch. 778. 

(A) Re Chaytor (1884), 25 Ch. D. 651 ; Be Duke qf Iieweaitle*$ 
Ettatei (1883), 24 Ch. D. 129. 

(0 Re PooU'9 Settletnewt (1884), 50 L. T. 686. 

(A) Re Lady Bentinek and the London and North Wettem Rail, Co, 
(1895), 12 T. L. R. 100. 

(0 Barl of Lonsdale y. Lowther, [1900] 2 Ch. 687 ; as to joint opera- 
tion of settlement and Act powers, ffide Be Duke qf Newcaiftle'i Ekate$ 
(1883), 24 Ch. D. 129 ; qf. Re Sudbury, [1898] 3 Ch. 74. 
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By sub-8. (2) of s. 56 '* in case of conflict between the 
provisions of a settlement and the provisions of this Act, 
relative to any matter in respect whereof the tenant 
for life exercises or contracts or intends to exercise any 
power under this Act, the provisions of this Act shall prevail ; 
and, accordingly, notwithstanding anything in the settlement, 
the consent of the tenant for life shall, by virtue of this Act, 
be necessary to the exercise by the trustees of the settle- 
ment or other person of any power conferred by the settle- 
ment exercisable for any purpose provided for in this Act." 

A " case of conflict " has arisen as between a statutory 
power to expend capital in improvements, and a power in a 
settlement for trustees to' expend income therein (w), also, 
nvhere rents and profits were directed to be paid after 
defraying all *' incidental expenses and outgoings " ; not- 
withstanding this, capital moneys were employed for 
drainage reconstruction (n). It has also arisen where a will 
gave a power of sale to the trustees of the whole estate, but 
imdivided shares were separately settled (o). Where there 
^ras a settlement power to lease, and the tenant for life (a 
bankrupt) was suspected to be unwilling to exercise it, the 
court refused to confer on other persons his powers so as 
to create a conflict. The court directed the interested 
parties to draft a scheme, and intimated that a remedy 
i^oold be found if the tenant for life contumaciously refused 
to exercise his powers of leasing (p). 

The expression "conflict" means a conflict between 
provisions connected with the execution of the power {e.g., 
the consent of a third party), and not with the result or 
subject matter of the power. The provisions deal with the 
act of execution, and not with its proceeds (g). 



(••) Clarhe r. Thornton 0887), 85 Ch. D. 316 ; Be Lord Stamford's 
JSttate (1887), 66 L. T. 484. See also Cardioan v. (hrzonrHowe (1893), 
9 T. L. R. 244. 

(«) Be Ihomoi, [1900] 1 Ch. 319. 

(o) Be Oibome and Bright' ty Limited, [1902] 1 Ch. 336. 

(jp) Be ManeeVt SeUUd Estates, W. N. (1884) 209. 

(g) Lonsdale r.Lowther, [1900] 2 Ch.eS7. 
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The consent of the tenant for life has been declared 
necessary where there was a power of sale (r), or a power 
to grant building leases (s), but not where there was an 
absolute trust for sale or an order for sale (t). Where the 
tenant for life is an infant the trustees can, under s. 60, 
exercise his consent {u). Where several persons are tenants 
for life of undivided shares, all must consent (t;), but other- 
wise the consent of one is enough under s. 6 (2) of the 
Settled Land Act, 1884:, for " the exercise by the trustees 
of the settlement, or by any other person, of any power 
conferred by the settlement exercisable for any purpose 
provided for " in the Act of 1882 (x). 

Sub-section (3) of s. 66 empowers the court, if a question 
arises, or a doubt is entertained respecting any matter 
within the section, on the application of the trustees of the 
settlement, or of the tenant for life, or of any other person 
interested, to give its decision, opinion, advice, or direction. 
It is not quite easy to see the need, unless it be out of 
abundant caution, of this sub-section looking to the provi- 
sions of s. 44. 

Section 58 enumerates the persons who are to have the 
powers conferred by the Act upon the tenant for life (y). 
Each of these persons have these powers " when the estate 
or interest of each of them is in possession *' (z). An infant 
can be in possession through his guardian (a) ; for a case 



(r) Re ClithffToe (1885), 31 Ch. D. 186 ; Re Osborne and Bright^*^ 
Limited, [1902] 1 Ch. 336. 

(0 Re Atherton, W. N. (1891) 86. 

(0 Taylor v. Ponoia (1884), 25 Ch. D. 646. 

(u) Re Duke of Neweoitle's Eetates (1883), 24 Ch. D., at p. 140. 

(i>) Re Osborne and BHght's, LimUed, [1902] 1 Ch. 335. 

"r) Re Harding's Estates, [1891] 1 Ch. 60 *, Re Osborne and Brighes, 
lited, [1902] 1 Ch. 335. 

/) The policy of the law is not to cnt down the persons coming within 
deBnition of tenant for life. Per Rombb, L. J. : Re Baroness lAam,- 
•»# Will, [1903] 2 Ch., at p. 24. 

;) For meaning of "possession,** vide Nobth, J., in Re Morgan 
33), 24 Ch. D. 114 ; Re Jones (1885), 26 Ch. D. 736 ; Re Martyn 
)0), 69 L. J. Ch. 733 ; Re Woodhouse, [1898] 1 I. R. 69 ; Re Atkinson 
J6), 31 Ch. D. 677. 
() Re Morgan, supra (z). 



Digitized by 



Google 



Bbpatrs and Ibiprovbmbnts under Statutes. 81 

held to fall outside the section, vide Be Strangwaye {b). 
Amongst the enumeration is found (ix) ** a person entitled to 
the income (c) of land under a trust or direction for payment 
thereof to him during his own or any other life, whether 
subject to expenses of management (d) or not, or until sale 
of the land, or until forfeiture of his interest therein on 
bankruptcy or other event." 

Since the passing of the Settled Land Act, 1882 (45 & 
46 Vict. c. 38), an equitable tenant for life has been clothed 
with ample powers of management, and the courts will grant 
him the control of the property and let him into posses- 
sion (e), and give him the custody of the title deeds upon 
an undertaking not to part with them without the trustees' 
concurrence and to produce them on all reasonable occa- 
sions (/), in the absence of clear reasons against this course 
being adopted. Notice of intention to exercise the powers of a 
tenant for life should be given to the trustees of the settle- 
ment {g). Custody of the title deeds is not, however, given 
where a tenant for life has mortgaged his interests ; the 
mortgagee can insist on the trustees retaining them {h). 
The right to be let into possession, where trustees have the 
legal estate and powers of management, is not a matter of 
course for the equitable tenant for life, but the Settled 
liand Acts have raised a presumption in his favour, on the 



(&) (1885), 34 Ch. D. 423 ; vide observations on this case in Be 
Martin, supra (z). 

Ctf) Re Jones (1884), 26 Ch. D. 738; Cardigan v. Curwn-Howe 
(1886), 30 Ch. D. 631 ; Re Atkinson (1885), 31 Ch. D. 577. 

(d) Clarke v. Thornton (1887), 36 Ch. D., at p. 311 ; Re Jones(UH\ 
26 Ch. D. 736 ; Re Bentley (1886), 33 W. R. 610 ; cited as Wade v. 
WUsan^ a case of repairs to chancel of chorch and to other buildings. 

(O Re Wythes, [1893] 2 Ch. 369 ; Re Newen, [1894] 2 Ch. 297 ; Re 
Hunt, [1901] W. N. 144 ; Re WUkinson (1901), 86 L. T. 43 (a case of 
groond rents) ; Re Richardson, [1900] 2 Ch. 778. The old cases, snch as 
Tidd T. Lister (1820), 6 Madd. 429, and Taylor v. Taylor (1876), L. R. 
20 Eq. 297, hare either been abrogated bj the Settled Land Acts (vide 
Re WytheSf supra, at p. 374), or else afford an additional ground for the 
exercise of the discretion favonrablj to the tenant for life (e/. per 
CHrrTT, J., in Re BagoVs Settlement, [1894] 1 Ch., at p. 182). 

(/^ Re Bumahy's Settled Estates (1889), 42 Ch. D. 621 ; Re Wythes, 
[1893] 2 Ch. 369 ; Re Cowin (1886), 33 Ch. D. 179. 

(^) Re Bentley (1886), 33 W. R. 610 ; vide note id), sfipra, 

(A) Re JVewen, [1894] 2 Ch. 297. 
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estate and trustees being adequately protected by reasonable 
safeguards {i). The protection will be more especially 
requisite in the case of leaseholds subject to onerous 
covenants (Jc), 

The order giving effect to an equitable tenant's desire to 
be let into possession is set out at some length in Be 
Wythes (I), and it contains undertakings by the applicant 
to insure, to repair and maintain, to pay outgoings and 
keep down incumbrances, not to part with documents, to 
allow trustees and their agents to enter and inspect the 
estates, to purchase the live and dead stock from the trustees 
at a valuation, and to keep the trustees indemnified against 
personal liability on covenants entered into by them in 
connection with the estates. 

It would appear that females are not disqualified from 
being let into possession. The courts have thus let into 
possession a young married lady of twenty-four years of age, 
restrained from anticipation, in a case where there was a 
trust for sale not intended to be exercised for some time by 
the trustees. The court, however, intimated that were it 
necessary to exercise it in a short time, there would be a 
material difference in the view to be taken. The evidence 
showed also substantial convenience and economy in 
letting the lady into possession. She did not ask for powers 
of sale and exchange, and the court did not give them. 
The undertaking in Be Wythes was exacted (m). Persons 
having the powers of a tenant for life have also been let into 
possession, and given the custody of title deeds (n). The 
assignee of an equitable life interest in a freehold farm was 
admitted into possession by the Court of Appeal upon 
certain conditions set out at length in the report, which 
conditions included undertakings to insure, to retain policies 

(i) JRe Wythes, [1893] 2 Ch. 369 ; Be Bagofs Settlement, [1894] 1 Ch. 
177. 

(jfc) Be Newen, [1894] 2 Ch. 297. 

(0 [1893] 2 Ch. 369. 

(m) Be BagoVt SetOementt, [1894] 1 Ch. 177 ; vide also Be JVewen, 
[1894] 2 Ch. 297. 

(») Be Bichardton, B. t. B^ [1900] 2 Ch. 778 ; Be Money Kyrlt'e 
Settlement, ibid,, p. 889. 
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of insurance and the receipts, to uphold and maintain cer- 
tain works, and to see that a tenant fulfilled his obligations 
under a lease as to repairs, maintenance, and cultivation (o). 

The discretion in the tenant for life's favour has been 
exercised by the court even where the land was subject 
to a term for securing incumbrances (^), or for the manage- 
ment of the estate, and for the payment off of mortgages, 
the court requiring from the tenant for life some security 
for the payment to the trustees of the net income (q), or for 
raising portions (r). Applications by equitable tenants for 
life to be let into possession may be made by originating 
summons, which must be served on the trustees and upon 
mortgagees (if any) of the tenant for life's interests, though 
not, as a rule, upon reversioners (s). Where one of the 
trustees is also a beneficiary, it is preferable that the other 
trustee should be separately represented, so that he may 
appear gud trustee, whilst the first appears as a bene- 
ficiary (t). 

As to infant tenant for life's powers being exercised by 
trustees, vide ss. 59, 60, and antCt p. 36 ; as to married 
women, vide s. 61 ; as to lunatic tenants for life, vide s. 62 
and j)08<, p. 88. 



Agbicultubal Holdings Acts, 1883 and 1900. 

Section 29 of the Act of 1883, by its last paragraph, 
enables capital money arising under the Settled Land Act^ 
1882, to be applied in payment of any moneys expended and 
costs incurred by a landlord under or in pursuance of this 
Act in or about the execution of certain improvements {vide 
list of these as extended by the later Agricultural Holdings 



(tO Re Hunt, Pollard v. Geake, [1901] W. N. 144. 

ip) Re Biehardgtm, [1900] 2 Ch. 778. 

(^) Re Money Kyrle's Settlement, [1900] 2 Ch. 889. 

(r) Be ClUheroe JSttate (1886), 81 Ch. D. 135. 

(#) Re Newen, [1894] 2 Ch. 297 ; Re BagoVt Settlement [1894] 1 Ch. 
177. 

(0 ife ir«o«S [1894] 2 Ch. 297. 

o 2 
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Act of 1900, infra), as for an improvement sanctioned by 
the said Act of 1882 ; and such money is also applicable in 
discharge of any charge created on a holding under or in 
porsoance of the Act of 1883 in respect of such improvements 
as in discharge of a Settled Land Act incimibrance. A 
tenant for life can make agreements or do or have done acts 
in regard to improvements by virtue of s. 42. Vide s. 43 
as to taking into account increased value by reason of 
tenant's improvements when ** best rent " is required by 
Act of Parliament, deed, or other instrument. 

The improvements set out in the Agricultural Holdings 
Act, 1883, as extended by the Act of 1900, belong to three 
classes, viz. : (a) those to which the landlord's consent is 
required, and (b) those in respect of which notice to him is 
necessary, the third class (c) being improvements in respect 
of which neither consent of nor notice to landlord is 
required. 

Class (a), as extended by the Act of 1900, and forming 
Part I. of the Schedule, comprises the following: (1) 
Erection, alteration, or enlargement of buildings; (2) 
formation of silos ; (3) laying down of permanent pasture ; 
(4) making and planting of osier beds; (5) making of 
water meadows or works of irrigation ; (6) making of 
gardens ; (7) making or improving of roads or bridges ; 
(8) making or improving of watercourses, ponds, wells 
or reservoirs, or of works for the application of water 
power, or for supply of water for agricultural or domestic 
purposes; (9) making or removal of permanent fences; 
(10) planting of hops ; (11) planting of orchards or fruit 
bushes ; (12) protecting young fruit trees ; (13) reclaiming^ 
of waste land ; (14) warping or weiring of land ; (15) em- 
bankments and sluices against floods ; (16) the erection of 
wire work in hop gardens. 

[N.B. — This part is subject, as to market gsirdens, to the 
provisions of Part III.] 

Class (b), being Part 11. , comprises (17) drainage. 

Class (c), being Part III., includes (18) chalking of land ; 
(19) clay burning ; (20) claying of land or spreading blaes 
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upon land ; (21) liming of land ; (22) marling of land ; (23) 
application to land of purchased artificial or other purchased 
manure, vide Brunskill v. Atkinson (1884), 29 Sol. J. 29; 
(24) consumption on the holding by cattle, sheep, pigs, 
or by horses other than those regularly employed on the 
holding, of com, cake, or other feeding stuff not produced 
on the holding ; (25) consumption on the holding by cattle, 
sheep, or pigs, or by horses other than those regularly 
employed on the holding, of com proved by satisfactory 
evidence to have been produced and consumed on the hold- 
ing ; (26) laying down temporary pasture with clover, grass, 
lucerne, sainfoin or other seeds, sown more than two years 
prior to the determination of the tenancy ; (27) in the case 
of a holding as to which s. 3 of the Market Gardeners 
Compensation Act, 1895, applies : (i) planting of standard or 
other fruit trees permanently set out ; (ii) planting of fruit 
bushes permanently set out; (iii) planting of strawberry 
plants; (iv) planting of asparagus, rhubarb, and other 
vegetable crops which continue productive for two or 
more years; (v) erection or enlargement of buildings 
for the purpose of the trade or business of a market 
gardener. 

In regard to the last-mentioned Part III. a difficulty 
seems to arise out of the referential legislation. Section 1 (2) 
of the Agricultural Holdings Act, 1900, plainly substitutes 
Parts I. and II. of the 1900 Schedule for that contained in 
the similarly entitled Act of 1883 ; note incidentally the slip 
in the last paragraph of s. 29 of the 1883 Act as to '' the ** 
Schedule instead of " the first " Schedule. Section 3 (3) of 
the 1900 Act, however, makes this s. 29 to apply to " any 
improvement comprised in the first Schedule " (not merely 
to Parts I. and II. thereof), and it may be argued that the 
improvements in Part III. are capable of being defrayed 
out of capital money under the Settled Land Act, 1882. It 
is exceedingly doubtful whether this is the intention of the 
legislature, looking to the semi-transitory nature of the 
works therein comprised. It is conceived that prudence 
suggests the wisdom of taking the more conservative view 
as to the interpretation of the enactments. 
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Settled Land Acts (Amendment) Act, 1887. 

This measure modifies ss. 21 and 28 of the earlier Act 
of 1882. Where any improvement of a kind, authorised by 
the Act of 1882, has been made and a rentcharge, whether 
temporary or perpetual, is created in pursuance of any Act 
of Parliament to pay off sums advanced for defraying the 
expenses of such improvements, capital expended in the 
redemption of such rentcharge, or otherwise providing for its 
payment, is to be deemed to be an application in payment 
for an improvement authorised under the Act of 1882 (s. 1). 

The result of this section is to remedy the defect in the 
Settled Land Act, 1882, disclosed in Be KnatchhulVs Settled 
Estate (1885), 29 Ch. D. 588. 

It is further enacted by s. 2 of the Act that any improve- 
ment in payment for which capital is applied or deemed to 
be applied by virtue of the preceding section ''shall be 
deemed to be an improvement within the meaning of s. 28 
of the Act of 1882, and the provisions of such last-mentioned 
section shall, so far as applicable, be deemed to apply to 
such improvement." 

The 8. 28 in question is that mentioned ante, p. 71, 
whereby a tenant for life is put under an obligation to 
maintain and insure improvements. 

The Act of 1887 has been the subject of sundry judicial 
decisions. The Court of Appeal have held that s. 1 authorises 
trustees to apply capital money in redeeming a terminable 
rentcharge, granted in respect of money borrowed to effect 
works of improvements, by paying the balance of principal 
remaining unpaid, and also a reasonable and proper sum 
by way of "bonus" to compensate the lender for loss by 
reason of the redemption, which might entail a less advan- 
tageous use of the money (w). Where a tenant for life, in 
ignorance of the rights he possessed under the Settled Land 

(u) Re Lord I^gmont's Settled Estates (1890), 45 Ch. D. 395, disap- 
proving He Lord Sudeley's Settled Estates (1888), 37 Ch. D. 123, in 
which the tenant for life's summons did not claim to pay off interest, 
though the point was argued at the Bar. 
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Acts, paid rentcharges oreated under the Improvement of 
Land Act, 1864, representing partly principal and partly 
interest, but subsequently requested the trustees to provide 
for future payments and refund him for past payments, it 
has been held that the court cannot, under s. 15 of the Act 
of 1890, post, p. 97, direct the trustees to apply capital 
money in their hands in the repayment of instalments paid 
before the tenant for life had required provision to be made 
for payment or redemption under the Act of 1887 (v). Nor 
will the court prospectively order, under the same s. 16, 
that futture capital money is to be applicable to repay a 
tenant for life for sums spent by him on improvements 
already made, or in repaying his expenditure, past or 
future, in keeping down rentcharges created in respect of 
improvements (x) 

Where a rentcharge under s. 60 of the Improvement of 
Land Act, 1864, had been bought up by a trustee out of 
trust monies in his hands for investment in real estate, it 
was held not to be an expenditure in redeeming or other- 
wise providing for payment under the Settled Land Acts 
(Amendment) Act, 1887. The last-named Act is not retro- 
spective so as to enable a tenant for life to be recouped for 
instalments of a rentcharge paid before the Act came into 
force. Notwithstanding that improved portions of an estate 
had been sold, in respect of which the charges had been 
created, provision can be made out of capital as regards in- 
stalments falling due after the passing of the Act of 1887, and 
after the question has been raised by the tenant for life (y). 
It has also been decided that s. 1 of the Act of 1887 does not 
authorise the repayment of a lump sum in consideration of 
which a tenant for life had caused rentcharges to be trans- 
ferred to an insurance company, thereby obtaining a reduced 
rate of interest {z). The wording of the section is somewhat 

(r) Be Ddliton'i Settled Estate, £1892] 3 Ch. 522 ; Re MarquU of 
BristoVt Settled EstaUe, [1893] 3 Ch. 161 ; cf. Re Nepean'M SeUled 
£itates, [1900] 1 I. R. 298. 

(j0) Re MarquU of BrigtoVs Settled Eitatee, uhi Qo), 

(y) Re Hotoard'e SeUled Ettate, [1892] 2 Ch. 233. See Re DaZison'e 
Settled Eitate, uH («), at p. 525. 

(z) Re Vemey'9 SeUled Estates, [1898] 1 Ch. 608. 
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curious, and it would appear that it does not apply to pay- 
ments made before the Act, but that it does apply to 
improvements and rentcharges, whether before or after the 
Act (zz). 

Before determining a question as to repayment of a rent- 
charge out of capital the court must be satisfied that the 
improvements in respect of which it was created come 
within the authorised category (a). 

Where a vicar has improved glebe lands by erecting 
certain buildings and has, with the consent of the patrons, 
raised money for the purpose, repayable by instalments by 
means of a rentcharge under the Improvement of Land Act, 
1864, it has been held that the court had a discretion as to 
paying the rentcharges off out of money in court, derived 
from the sale of the glebe to a railway company, but it 
refused to exercise it (b). 

Vide 8. 2 of the Settled Land Act, 1890, which causes the 
1887 Act to be read as one with the other Settled Land 
Acts. 

Lunacy Act, 1890. 

Section 118 enables the Judge in Lunacy to order that 
** the whole or any part of any moneys expended or to be 
expended under his order for the permanent improvement, 
security, or advantage of the property of the lunatic, or of 
any part thereof, shall, with interest, be a charge upon the 
improved property or any other property of the lunatic, but 
so that no right of sale or foreclosure during the lifetime of 
the lunatic be conferred by the charge." The section has 
been held to confer jurisdiction to order money already ex- 
pended under a previous order in permanent improvements 
to be charged on the improved property, but an application 
so to do must be made promptly {Be Oist, [1904] 1 Gh. 398). 
Sub-section (2) provides that ' * the interest shall be kept down 

(zz) Re Boward't Settled Dftate, [1892] 2 Ch. 233. See Be Daluan*9 
Settled Estate^ uU (t?) at p. 525. 
ia) Re NewtofCi Settled Ettatet, W. N. (1890) 24. 
(V) Ex parte Vicar of Cantie JBytham, [1895] 1 Ch. 348. 
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during the lunatic's lifetime, out of the income of his general 
estate, as far as the same is sufficient to bear it/' Sub-sec- 
tion (3) enacts that ''the charge may be made either to some 
person advancing the money, or if the money is paid out of 
the lunatic's general estate, to some person as a trustee for 
him, as part of his personal estate." 

This is substantially a re-enactment of the earlier Act of 
1853 in regard to the same subject (16 & 17 Vict. c. 70) 
Even before this Act the principle enunciated in it had been 
anticipated by the courts (c). 

An amount requisite for the repairs and permanent im- 
provements on the estate of which a lunatic was tenant in 
tail in possession was directed to be raised by means of a 
mortgage or charge, though there was in court sufficient 
personalty to which the lunatic was absolutely entitled, and 
his income was more than sufficient for all his requirements. 
In regard to an estate of which the lunatic was owner in fee, it 
was ordered that the costs of necessary repairs and improve- 
ments should be paid for out of the personalty (d). Where, 
however, a lunatic is tenant for life of Estate A and tenant 
in tail in possession of Estate B, it has been held that ex- 
penses incurred by the committee on both A and B, but 
especially on A, cannot be charged on B (e), but vide now 
s. 118 (1) of the Lunacy Act, 1890, which enables the charge 
to be imposed on the improved property or any other 
property of the lunatic. 

The court will consider, however, the extent and nature 
of the estate, and the difficulty of determining whether certain 
works are repairs or permanent improvements, in deciding 
whether expeAses should be thrown on the estate or on the 
personalty of a lunatic, and will look to what is fair ajid 
right as between them, as well as to the benefit of the 

(r) Be Shingley (1851), 2 M. & G. 221 (a case of fire) ; JRe Harris 
(1827), Shelford on Lunacy, 276 ; Re aarke (1850), 2 Phil. 282. Ab to 
charges before the statute, ridfi Foster y. Merchant (1684), 1 Vem. 262 ; 
Ex parte Marion (1805), 11 Ves. 397, and Ex parte Hilbcrt, ib. 

id) Re out (1877), 5 Ch. D.881 ; vide comments in Re Gist, [1904] 
1 Ch. 398. 

(f) Re Vavassour (1886), 29 Ch. D. 306. 
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unatio generally ; an order authorising the expenditure of 
money in permanent improvements should state how it is 
to be borne or else should be expressly made without 
prejudice to the question whether it is to fall on the realty 
or personalty (/). 

The general tendency is to saddle the personalty with the 
costs of repairs (g)^ whilst improvements, or repairs savouring 
of improvements, are thrown upon the realty {h). Where 
a large agricultural estate was concerned, the work of 
converting a malthouse into cottages was held to be one 
arising in the ordinary management of the real estate, and 
not to be met by a charge on the real estate in favour of the 
personalty (/). 

For the guiding principle which actuates the court in 
dealing with the lunatic's property, vide Att-Oen. v. AUes- 
bury (i). 

As to a sum being allowed out of accumulated rents for 
repairs in order that a tenant in tail in remainder should 
reside in the mansion house, and as to payment being 
refused in respect of furnishing, vide Ex parte Tottenham 
(1847), 11 Ir. Eq. B. 414. 

The more general statutes to which allusion has been 
made contain sections applicable to cases of lunacy. Thus 
reference may be made to the Land Drainage Act, 1846, s. 3; 
the Lands Glauses Consolidation Act, 1846, s. 7 ; the Public 
Money Drainage Acts of 1846, 1860 and 1866, ss. 24, 6 and 11 
respectively; the Land Drainage Act, 1861, s. 7; the 
Improvement of Land Act, 1864, s. 24; the Agricultural 
Holdings Act, 1883, ss. 26, 61 ; the Settled Estates Act, 
1877, s. 49 ; and the Settled Land Act, 1882, s. 62. 

As to repairs, alterations, and improvements ordered by 
a visiting committee, vide ss. 266, 271 (2), and 283 (4). 

(/) Be Gist, [1904] 1 Ch. 398. 

(g) Re Badcock (1840), 4 M. & G. 440 ; but vide Sergesm v. Sealey 
(1742), 9 Madd. 370. 

(K) Be Harris (1827), Shelford on Lunacy, p. 203 ; ^. Be Sklngley 
(1851), 3 M. & G. 221, where there was an obligation to keep in repair. 

(0 (1887), 12 App. Cas. 688 ; Be Out, [1904] 1 Ch. 398.; 
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Housing op the Working Classes Act, 1890. 

Section 74 provides for certain amendments to the Settled 
liand Act, 1882 (45 & 46 Vict. c. 38). 

By sub-s. (1) (a) it is enacted that "Any sale, exchange, or 
lease of land in pursuance of the said Act, when made for 
the purpose of the erection on such land of dwellings for 
the working classes, may be made at such price, or for such 
consideration, or for such rent, as having regard to the said 
purpose, and to all the circumstances of the case, is the best 
that can be reasonably obtained, notwithstanding that a 
higher price, consideration, or rent might have been 
obtained if the land were sold, exchanged, or leased for 
another purpose." 

Sub-section (b) : ** The improvements on which capital 
money may be expended, enumerated in section twenty-five 
of the said Act, and referred to in section thirty of the said 
Act, shall, in addition to cottages for labourers, farm ser- 
vants, and artisans whether employed on the settled land or 
not, include any dwellings available for the working classes, 
the building of which in the opinion of the court is not 
injurious to the estate.*' 

It is an apt example of modem Parliamentary methods 
to note that the Housing of the Working Glasses Act, 1890 
(53 & 54 Vict. c. 70), received the Eoyal assent on the same 
day as the Settled Land Act, 1890 (53 & 54 Vict. c. 69), by 
B. 18 of which it was amended. Section 74 reproduces s. 11 
of the Housing of the Working Glasses Act, 1885, and is 
evidently the ** enactment substituted therefor ** within the 
meaning of that s. 18 which extends the definition of 
** working classes ** so as to include all classes of persons 
who earn their livelihood by wages or salaries, provided 
that the section only applies to buildings of a rateable value 
not exceeding one hundred pounds per annum. 

The proviso in sub-s. (b) limiting the section to those 
dwellings the ''building" of which is not injurious to the 
estate, applies only where new houses are to be erected. 
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Alterations and additions to existing houses may be 
within the Aot, although the court has never expressed 
any opinion as to their not being injurious to the estate. 
''Available for the working classes" means that the 
cottages must not only be suitable for but be occupied 
by persons within the statutory definition of working 
classes just mentioned. Small tradesmen do not come 
within the category (k). 

Having regard to the words concluding sub-s. (b), it 
would appear prudent for trustees to obtain the opinion of 
the court in every case to the effect that the building 
proposed is not injurious, unless the matter in question is 
one of the most unambiguous description. 

Section 74 of the Act under notice should be read as 
auxiliary to s. 25 (x) of the Settled Land Act, 1882 {ante, 
p. 66), which includes, among improvements authorised 
by the Act, " cottages for labourers, farm servants, and 
artisans, employed on the settled land or not." 

Section 30 of the Settled Land Act, 1882 (alluded to in 
s. 74 of the Housing of the Working Classes Act, 1890), is 
an extension of s. 9 of the Improvement of Land Act, 1864, 
so as to comprise all improvements authorised by the 
Settled Land Act, 1882. 

The Settled Land Act, 1890. 

This Act is, by virtue of s. 2, to be construed as one with 
the Settled Land Act, 1882, and expressions used in the 
later Act are to possess the same meanings as similar 
expressions in the earlier Act. 

Section 7 of this Act modifies s. 45 of the preceding Act 
of 1882. A tenant for life can now make a lease for a term 
not exceeding twenty-one years at the best rent that can be 
reasonably obtained without a fine, and whereby the lessee 
is not exempted from punishment for waste (Z), without 
notice of his intention so to do, and notwithstanding that 

(Jk) Be Calverley's Settled Ettates, [1904] 1 Ch. 160. 
(0 Of, Davies y. Davies (1888), 38 Ch. D. 499, a case under Settled 
Estates Act, 1877. 
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there are no trustees of the settlement for the purposes of 
the Settled Land Acts, 1882 to 1890 ; and this lease may be 
granted by any writing under hand only containing an 
agreement instead of a covenant by the lessee for payment 
of the rent where the term does not extend beyond three 
years from the date of the writing. 

As to sales and leases of the mansion house, vide s. 10 (m). 

Section 11, which gives power to the tenant for life 
to raise money by mortgage (n) for the purpose of dis- 
charging incumbrances on the settled land or part thereof, 
has been used to sanction a tenant for life's mortgaging his 
estate to discharge expenses paid by him in connection 
with a local authority requiring him to level, pave, flag and 
channel a street under the Public Health Act, 1875 (o). 

For remarks upon compulsory repairs and improvements, 
vide p. 108. 

Section 11 extends s. 18 of the Act of 1882, by which 
money could be raised by mortgage only for purposes of 
enfranchisement, exchange, or partition, or (under s. 47) 
for payment of costs, charges and expenses under the 
direction of the court. For other means of raising money, 
inde Public Money Drainage Acts, 1846 and 1847, Improve- 
ment of Land Act, 1864, Limited Owners Eeservoirs, etc.. 
Act, 1877, and Settled Estates Act, 1877, to all of which we 
have already adverted. 

Important additions to the list of improvements in 
respect of which capital money can be expended have been 
made by s. 13 of the Settled Land Act, 1890. The 
following are now additionally authorised : (1) Bridges ; 
(2) making any additions to or alterations in buildings 
reasonably necessary or proper to enable the same to be 
let (p) ; (3) erection of buildings in substitution for 
buildings within an urban sanitary district taken by a local 

(w) Bruce y. MarquU of Ailesbury, [1892] A. C. 356 ; Re Wortham's 
Settled Estates (1896), 75 L. T. 293 ; Camden v. Murray (1883), 27 Sol. J. 
652 (case under Settled Estates Act, 1877). 

(n) As to court restraining the tenant for life by injunction, vide 
Bampden y. Earl of Buckinghamshire, [1893] 2 Ch. 531. 

(0) Be Smith's Settled Estates, [1901] 1 Ch. 689. 

(^) Vide post, ^.9o, 
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or other public authority, or for buildings taken under 
compulsory powers, but so that no more money be 
expended than the amount received for the buildings taken 
and the site thereof; (4) the rebuilding of the principal 
mansion house on the settled land ; provided that the sum 
to be applied under this sub-section shall not exceed one- 
half of the annual rental of the settled land. 

The series of judicial decisions in regard to the con- 
struction to be put upon the sections in the Settled Land 
Acts regarding improvements payable out of capital have 
simplified to a great extent the subject-matter. Generally, 
the court is not able to authorise improvements out of 
capital on the mere ground of their being beneficial, or 
tasteful, or luxurious, where the settlement does not 
sanction them and their nature is foreign to the statutory 
lists of improvements, though it will sanction expenditure 
in cases of salvage (g), nor where they are merely incidental 
to the ordinary use of the house, e.^., sanitary alterations in 
the mansion house (r). 

Thus, expenditture of capital on the following items has 
been disallowed under the Settled Land Acts : Bemoval of 
dry rot (s) ; pulling down and rebuilding to increase 
income {t) ; architectural improvements ; a chapel ; estate 
agent's house ; new stables where original were only old- 
fashioned and ill-ventilated (u) ; vinery, peach-house, green- 
house (v) ; hot water pipe apparatus for country house (x) ; 
re-roofing of a cow-house {y); drainage alterations and 

(^) Be Montagu, DerhUhire v. Montagu, [1897] 2 Ch. 8 ; Be Lord 
Gerard's Settled JSttate, [1893] 3 Ch. 262 ; Be QaskelVi Settled Estates, 
[1894] 1 Ch. 485. 

(r) Be Tucker's Settled Estates, [1895] 2 Ch. 468. 

(*) Be Legh's Settled Estates, [1902] 2 Ch. 274 (partly allowed) ; Be 
Be Teissier's SeUled Estates, [18931 1 Ch. 153 ; cf. Stanford y. Boherts, 
[1901] 1 Ch. 440 ; Be Lord de TaUey 0896), 76 L. T. 828 ; HihheH v. 
Cooke (1824), 1 S. & S. 662 (a case apart from atatate). 

(0 Be Montagu, Derbishire v. Montagu, [1897] 2 Ch. 8. 

lu) Be Lord Gerard's SettUd EttaU, [1893] 3 Ch. 262 ; Be Lishume's 
Settled Estates, [1901] W. N. 91. 

Qo) jR«Z0W«(^6^UM^(19O5), 49Sol. J. 482. 

(x) Be GaskeWs Settled Estates, [1894] 1 Ch. 485. 

(y) Be Newton's Settled Estates, W. N. (1890) 24, showR that re-roofing 
may or may Dot be an unproyement ; cf. Be GaskeWs Settled Estates f 
[1894] 1 Ch. 485. 
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sanitary additions to the tenant for life's house (z) ; instal- 
lations of electric light, and, semhU, the engine-house (a) ; 
provision of pavilion when granting arable land for a 
cricket field (6); mere repairs and improvements (c); 
experiments (d) ; unmortai;ed stone wall fences (e). 

The generality of the expressions in the Settled Land 
Act, 1890, s. 13 (ii), as to *' additions to or alterations in 
buildings reasonably necessary or proper to enable the 
same to be let," have been discussed on several occasions. 
In the result the following propositions have been sup- 
ported : There must be in fact a present intention to let, if 
not an immediate prospect of doing so, and the tenant for 
life must not be purposing to inhabit the premises him- 
self (/). This does not necessarily mean '<a present 
intention to find a present tenant" (per Buckley, J., in 
Stanford Y.Boberts (/)). Assuming, however, such intention 
to let, the phrase might well support expenditure on items 
such as stables if alterations and additions were reasonably 
necessary to enable the property to let (g). 

The Acts have not lessened the court's powers, and 
where a next remainderman concurred, trustees for an 
infant tenant in tail in possession were authorised to 
expend capital on repairs, in the nature of salvage, neces- 
sary to enable property to keep let {h), 

(z) Be Tucker's SetUed EgtaUs, [1895] 2 Ch. 468. 

(fl) Re Clarke's Settlement, [1902] 2 Ch. 327 ; Re Blagrave's Settled 
Estates, [1903] 1 Ch. 660 ; not following Be Freake, [1902] 1 Ch, 97 ; 
Hde Ketuington Settled Estates (1905), 21 T. L. B. 351. 

(>) Re Onoell Park Estate, L. T. Newsp., Jan. 23rd, 1904, p. 267. 

(tf) Re De Teissier's Settled Estates, [1893] 1 Ch. 163 ; Clarke t. 
Th4PnU(m (1887), 36 Ch. D. 307 ; Re Lord de Tahley (1896), 75 L. T. 
328 ; Re Wright's Settled Estates (1900), 83 L. T. 159 ; Re Egmont's 
Settled Estates (1900), 44 Sol. J. 428 (a case where the settlement extended 
the statotory improTements, and cf, s. 67 of the Settled Land Act, 1882). 

(<0 Re Broadujoter Estate (1885), 64 L. J. Ch, 1104. 

(0 Be Duke of Marlborough's Settlement (1892), 8 T. L. R. 201. 

CO ^ -D<J TeUsier's Settled Estates, [1893] 1 Ch. 163 ; Re Lord 
Gerard's Settled Estate, [1893] 3 Ch. 252 ; Stanford v. Roberts, [1901] 
1 Ch. 440 (a case where the greater part of the premises were already let) ; 
Re Kensi/ngton Settled Estates (1905), 21 T. L. K. 351 ; Re Thomas, [1900] 
1 Ch. 319 ; ^ Lord de Tabley (1896), 76 L. T. 328. 

(y) Re Lard Gerard's Settled Estate, [1893] 3 Ch. 262. 

(A) Re Hawker's SettUd Estates (1897), 66^L. J. Ch. 341. 
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The additions and alterations most also be of a rebuilding 
or structural nature (i), such as a change in the msdn entrance 
to, or placing a new roof on, the hou^ (j*), or laying a new 
floor of concrete instead of wood (k), or some essential 
sanitary improvement to a tenant's house (I), and probably 
a bath and hot water supply (w). 

Vide post, p. 101, for more detsdled list of works allowed. 

'^ Reasonably necessary or proper" means something 
which a prudent and reasonable owner of property, if he 
were the absolute owner, would do to make a house 
habitable, although not absolutely necessary (n). 

The proviso in the Settled Land Act, 1890, s. 13 (iv), as 
to the sum applied in ''rebuilding the principal mansion 
house" (an improvement authorised by the section) not 
exceeding ** one half of the annual rental of the settled land," 
has been considered on some few occasions. What consti- 
tutes a mansion house is a question of fact in each case ; 
it may or may not include the stables or other buildings, 
regard being paid to the degree of propinquity, and to the 
circumstances attending the occupation and enjoyment (o). 

"Eebuilding" would apparently include not only cases 
where the whole house required reconstruction, but also 
where only a portion was in need of it, so long as there was 
a substantial rebuilding (p) ; but structural alterations 
and repairs, however extensive, are not ''rebuilding," as 

(i) Be Clarke's Settlement, [1902] 2 Ch. 327 ; Re Blagrave's SettUd 
Eitatet, [1903] 1 Ch. 560; Re Thomas, [1900] 1 Ch. 319. Entire 
demolition and construction of a completely new boilding are not "additions 
or alterations " {Re Leveson-Oower (1906), 49 Sol. J. 482). 

(y) Re GaskelVs Settled Estates, [1894] 1 Ch. 485 ; Re Orwell Park 
Estate, L. T. Newsp., Jan. 23rd, 1904, p. 267. 

(Jk) Sta/nford v. RoherU, [1901] 1 Ch. 440. 

(I) Re Edmund Calverley's Settled Estate, [1904] 1 Ch. 150; vide 
Standing y. Gray, [1903] 1 I. R. 49. 

(m) Standing v. Gray, [1903] 1 I. R. 49. 

(») Stanford v. Roberts, [1901] 1 Ch. 440. The court hesitates where 
the cost is nearly a half-year's rental (^Re Leveson-Gower (1905), 49 SoL J. 
482). 

(o) Re Lord Gerard's Settled Estate, [1893] 3 Ch. 262. 

Cp) Re Kensington Settled Estates (1906), 21 T. L. R. 351 ; Re Legh's 
Settled Estate, [1902] 2 Ch. 274 ; Re Lord Gerard's Settled Estates, 
[1893] 3 Ch. 252 : per SMITH, LJ. ; Re Walker's Settled Estates, [1894] 
1 Ch. 189 ; cf. Re Be Teissier's Settled Estates (^), as to strict construc- 
tion, at p. 158. 
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a rule, within the section (q). The matter is one largely of 
fact, however, and there has been a case where considerable 
operations to a mansion house were held to come within 
the term " rebuilding," though some of the old walls were 
utilised (r). 

As regards the *' annual rental of the settled land," 
mentioned in s. 13 (iv), the ** settled land" includes, semble, 
not only the land on which the house is situate, but all the 
settled estate which is in the settlement under the same 
trusts (s) ; it also includes the income of capital money 
invested and held on the same trusts (t), and the amount 
of rent usually paid for a farm for the moment unoccupied, 
but not anything in respect of land in the occupation of the 
tenant for life (r), nor, in estimating the annual rental, 
should any account be taken of the cost of repairs {u), 

Cf. s. 4 of Limited Owners Residences Act, 1870, where 
certain deductions are made. 

Decisions as to the application of capital under the Lands 
Glauses Consolidation Act, 1845, are not applicable to this 
8. 13 («). 

By 8. 15, ** The court may, in any case where it appears 
proper, make an order directing or authorising capital 
money to be applied in or towards payment for any 
improvement authorised by the Settled Land Acts, 1882 to 
1890, notwithstanding that a scheme was not, before the 
execution of the improvement, submitted for approval, as 
required by the Act of 1882 (a?), to the trustees of the 
settlement or to the court." 

This section does away with the decision to the effect 
that approval must precede the conunencement of the 

(^) Re De TeUsier'i Settled Estates, [1893] 1 Ch. 153 ; Re Wriahfs 
Settled Eitatei (1900), 83 L. T. 159 ; Re Lord de TaUey (1896), 75 L.T. 
328. 

(r) Re Wallter'9 SeUled EHatet, [1894] 1 Ch. 189. 

(j) Re Lord Qerard^s Settled Estates, [1893] 3 Ch. 262. 

if) Re Be Teissier's SettUd Estates, [1893] 1 Ch. 153. 

(») Re Kensington Settled Estates (1905), 21 T. L. R. 361. 

(«) Vide 8. 26 of that Act 

11.1. H 
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works of improvement (y), but when granting the indulgence 
accorded by the section the court will not, as a rule, allow 
as much as would have been allowed as proper expenditure 
had a scheme been submitted. The general expenses of 
the establishment for doing repairs on an estate have been 
disallowed, though a reasonable payment for work done by 
a permanent staff was allowed as though outside labour had 
been utilised for the sanctioned works (a). Where improve- 
ments were executed since the Act of 1882 came into 
operation, this s. 16 of the Act of 1890 is retrospective, and 
enables the court to direct payment of the cost thereof out of 
capital, although no scheme in regard to them was submitted 
to the trustees or to the court prior to the works being 
executed. Where the works were executed before the Act 
of 1882 became operative, it seems doubtful whether the 
Act has any retrospective effect. It would seem, moreover, 
that the courts are disposed to lean against repaying to 
tenants for life out of capital sums expended by them in 
improvements when they knew that the law at that time 
did not sanction the application of capital for those pur- 
poses (6). A tenant for life is not precluded from applying 
under s. 15 merely because he has used other and incon- 
sistent powers under a settlement in regard to raising 
money for improvements (c). The section under notice has 
also been considered in relation to a settlement whereby it 
was provided that s. 25 of the Settled Land Act, 1882, 
should be read as if there were inserted among the im- 
provements therein enumerated, the words "rebuilding, 
reparation, or permanent improvements, or additions of or 
to buildings of any description, whether used or occupied for 
residential, farm, or other purposes." On a tenant for life 
asking for an order under s. 15 for repayment out of capital 
moneys of the sums expended by him in certain works of 
reparation, the court held that s. 15, when read with 

(y) Re Botohkin's Settled Estatet (1887), 35 Ch. D. 41. Vide 
Stiblino, J., in Re Daluan'e Settled Estate, [1892] 3 Ch., at p. 626. 
(a) Re Egmonft Settled Estatet C1900), 44 Sol. J. 428. 
(h) Re Ormrod't Settled Estate, [1892] 2 Ch. 318. 
ip) Re Sudbury and Paynton Estatet, [1893] 3 Ch. 74. 
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s. 57 (2) of the Settled Land Act, 1882, in the absence of 
any contrary intention being expressed, justified an order 
directing capital being applied towards paying for im- 
provements nnauthorised by the Act of 1882, although the 
settlement was dated anterior to the Act of 1890 (a) and (c). 

, The discretion left to the court by s. 15, where money has 
been expended by a tenant for life before first submitting a 
scheme, will be exercised with a vigilant regard to what is 
fsir as between tenant for life and remainderman, and the 
circumstances of each case must be examined {d). Works 
incidental to the ordinary occupation of premises, and 
repairs, will not be allowed out of capital (e). 

The court has on certain occasions refused to exercise 
its discretion under s. 15 when the settlor has himself 
indicated the incidence of expense (/). 

The court will not, by virtue of s. 15, prospectively order 
future capital money to repay sums spent by the tenant for 
life on permanent improvements already executed, or in 
refunding sums paid, or to be paid, in keeping down rent- 
charges created to raise money for improvements (g). The 
exercise of the discretion given by the section will also 
be a£Fected by the circumstance that a testator has 
designated the fund out of which repairs and improve- 
ments are to be paid {h). Where authorised improvements 
have been paid for by money borrowed and repayable by a 
rentcharge under the Improvement of Land Act, 1864^ the 
court under this section will not direct the trustees to apply 
capital in their hands in recouping the tenant for life in- 
stalments of the rentcharge paid by him before the date 



(d) Be Thomas, Weathendl v. Thomat, [1900] 1 Ch. 319 ; Re Tucker** 
SeUled Ettatee, [1895] 2 Ch. 468 ; Re Marquis of BrUtoVs Settled 
Eitatee, [1893] 3 Ch. 161. Vide also (h), 

(0 Re Tucker's Settled Estates, ante. 

(J) Cardigan v. Curxon-Hotoe (1893), 9 T. L. R. 244 ; Re Partington, 
[1902] 1 Ch. 711. 

(a) Re Marquis of BristoVs Settled Estates, [1893] 3 Ch. 161 ; of. Re 
MiUard^s Settled Estates, [1893] 3 Ch. 116. 

(K) Re Partington, Reigh t. Kane, [1902] 1 Ch. 711 ; Countess of 
Cardigan t. Curzon-Howe (1893), 9 T. L. R. 244. 

H 2 
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of his requiring provision to be made for payment or 
redemption under the Settled Land Act, 1887 (t). 

It mnst be remembered when considering the matter of 
a deficiency that the question is differently looked at when a 
tenant for life submits a scheme and when trustees are 
seeking directions as to a trust. An application refused in 
the one case might be granted in the other (j). 

Reimbursement to the estate of a deceased tenant for life 
who had executed certain improvements has been ordered 
on a summons of an infant tenant in tail, by his next 
friend ; the trustees being aware of what was being done at 
the time, and agreeing as to the works being desirable ; no 
scheme was prepared because no capital money was in 
hand, but the trustees would have been willing to approve 
one had it been prepared (&). The court will not apply a 
different principle in determining rights as between tenant 
for life and remainderman when the capital has been ex- 
pended by the trustees and not by the tenant for life (Z). 

As to the expenses of improvements by compulsion of 
local authorities, mde post, p. 108. 

Section 18 enacts that ''The provisions of section eleven 
of the Housing of the Working Glasses Act, 1885, and of 
any enactment which may be substituted therefor, shall have 
effect as if the expression * working classes ' included all 
classes of persons who earn their livelihood by wages or 
salaries : provided that this section shall apply only to 
buildings of a rateable value not exceeding one hundred 
pounds per annum." Section 11 of the 1885 Act, above* 
mentioned, has been repealed and re-enacted by s. 74 of 
the Housing of the Working Glasses Act, 1890 {vide 
antCf p. 91). 



(i) Be Ddlison'i Settled JSgtate, [1892] 3 Ch. 522 : Be Hoxoard'e 
Settled JEJgtatee [1892] 2 Ch. 238. 

(J) Cardigan y. Curzon-Howe (1893), 9 T. L. R. 244. 

(*) Be LUbume^e Settled Estates, [1901] W. N. 91 ; Re Duke of 
NorfoWe Parliamentary Estates, [1900] 1 Ch. 461. 

(0 Be Thomas, [1900] 1 Ch. 323. 
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Tradesmen are not within the scope of " working classes " 
contemplated by s. 18 (m). 

Having touched upon the various statutes enumerating 
works on which the expenditure of capital is sanctioned, it 
may, perhaps, be convenient at this point to arrange 
alphabetically certain specific works, not especially men- 
tioned in the Acts, which have been the subject of judicial 
approval : 

List of Judicially Authorised Works. 

Almshouses (n). 

Bath and hot water supply (o). 

Bmldings(p). See also Cottages, Billiard room, House 

for agent and gardener, Villas, 
Buildings, conversion of, for other purposes (q). Vide 

also Enlargement of houses. 
Billiard room (r). 
Building estate, development of{s). 
Chancel windows, repair of (t). 
Cottages {u). See also Buildings, 
Concrete floor (v). 
Cricket ground {w). 

(w) He Calverley'i Settled Ettatee, [1904] 1 Ch. 150. 

(») Re Buckinffhanuhire Bail. Co, (1850), 14 Jur. 1065. 

(p) Standing t. Grey, [1903] II. R. 49. 

ip) Brake v. Trefusu (1875), L. R. 10 Ch. 364 ; Ex paHe Vicar of 
Castle Bytham, [1895] 1 Ch. 348. 

(^) Be Johnson's Settlement (1869), L. R. 8 Eq. 348 ; Be St, Thomas's 
HMpitai (1863), 11 W. R. 1018. 

(r) Be GashelVs Settled Estates, [1894] 1 Ch. 185 ; Be Be TeisHer's 
Settled Estates, [1893] 1 Ch. 153 : per Chitty, J., at p. 156. 

(s) Be Keek's Settled Estate, [1904] 2 Ch. 22. 

(0 ExparU Penmngton(l^X),^oZ.^.bZ^. 

(«) Be Leigh's Estate (1871), L. R. 6 Ch. 887 ; Drake v. Trefusis 
(1876), L. R. 10 Ch. 364 ; Be PaHington's Trusts (1862), 11 W. R. 160 ; 
Be Newton, W. N. (1890), 24 ; Be Houghton (1886), 30 Ch. D. 102 ; Be 
Lishume's Settled Estates, [1901] W. N. 91 ; Be Calverley's Settled 
Estates, [1904] 1 Ch. 150 ; Be Wight's DevUed Estate (1858), 6 W. R. 
718 ; Be Bummer's WUl (1865), 2 De G. J. & S. 515. 

{V) Stanford v. Boherts, [1901] 1 Ch. 440. 

(w) Be Orujell Park Estate, L. T. Newsp., January 23rd, 1904, p. 267. 
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List of Judicially Anthorised WnfrkB-^onHmued. 

Drains and drainage {x). 
at the mansion hcyuse {z). 
compulsory. Vide post. 

Dry rot {a). 

Embanking (b). 

Enlargement of houses (c). Vide also Buildings^ conver- 
sion of. 

Entrance to house (d). 

Farm buildings (e). 

Fencing (/). 

Fields, division of (g). See Fencing. 

Floor. See Concrete. 

House for agent (h). 

House for gardener (i). 

Improving improvements (J). 

Mansion hov^se rebuilding (k). 

(it) Re Houghton (1885), 30 Ch. D. 102 ; Re QUrerley's Settled 
JSetatei, [1904] 1 Ch. 150 ; Re CUtheroe'e Settled £etatet (1869), 17 W. B. 
346 ; Re Thomas, [1900] 1 Ch. 319; £x parte Vicar of Queen's Camel 
(1863), 11 W. R. 603 ; Re Millard, [1893] 8 Ch. at p. 119 ; Standing t. 
ehray, [1903] 1 L R. 49 ; i2tf Leslie's Settlement IViwf (1876), 2 Ch. D. 186. 

(s) Re Houghton (1886), 80 Ch. D. 102 ; but see i2«» Tuoker's Settled 
Estates, [1896] 2 Ch. 468. 

(a) Stanford v. Roberts, [1901] 1 Ch. 440 ; ride Re Legh's Settled 
Estates, [1902] 2 Ch. 274. 

(ft) Re LeadbUter {ISB2'), 30 W. R.378 ; Re Bethlehem and BrideweU 
Hospital (1886), 30 Ch. D. 641. 

(c) Re Speer's Trusts (1876), 3 Ch. D. 262. 

(rf) Re OaskelVs Settled Estates, [1894] 1 Ch. 485. 

(tf) Ex parte Rector of Shipton-under-Wychu^ood {IS71), 19 W. B. 
549 ; Re LUhume's Settled Estates^ [1901] W. N. 91 ; Ex paHe Rector 
of Gamston (1876), 1 Ch. D. 477 ; Re Githeroe's Settled Estates, (1869), 
17 W. R. 346 ; -Be Leigh (1871), L. R. 6 Ch. 887 ; Re Newton, W. N. 
(1890), 24 ; Ex parte Melward (1869), 27 Beav. 671. 

(/) R^ Vemey's Settled Estates, [1898] 1 Ch. 608 ; of. Re Marl- 
borough (1892), 8 T. L. R. 201. 

(^) Re Vemey's Settled Estates, [1898] 1 Ch. 508. 

(K) Re Houghton (1886), 30 Ch. D. 102 ; ef. Re Lubume's Settled 
Estates, [1901] W. N. 91 ; and vide Re Lord Gerard's Settled Estates, 
[1893] 3 Ch. 262. 

(0 Re Lubume's Settled Estate, [1901] W. N. 91. 

0) Re Mundy's Settled Estates, [1891] 1 Ch. 399 ; Re E. OUverley, 
[1904] 1 Ch. 160. 

(i) Re Kensington Settled Estates (1905), 21 T. L. R. 361 ; Re Lord 
Gerard's Settled Estates, [1893] 3 Ch. 262 ; Donaldson y. Donaldson 
(1873),3Ch.D. 743. 
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List of Judicially Aathorised WotkB-^ontinued, 

Mineral spring improvements (Z). 

Mines, development and drainage of (m). 

Playground, See Cricket ground. 

Public h<mse{n). 

Pumps, mining (o). 

Rebuilding (p), 

Bectory, hvilding of {q). Vide Vicarage. 

Rectory, repairs of (r). Vide Vicarage. 

Repairs {s). 

Roads {t). 

Roof (u). 

Salvage (x). 

Sea wall (y). 

Sewers. See Drains. 



(0 Be Hotchkin, [1897] 35 Ch. D. 41. 

(«•) Vide Be Mundy's Settled Ettates, [1891] 1 Ch. 399. 

(») Re Leigh's Estate (1871), L. R. 6 Ch. 887. 

(o) Re Mundy's Settled Estates, [1891] 1 Ch. 399. 

lp)Re Kensington Settled Estates(l905'), 21 T. L. R. 851 ; Re Leigh's 
Estate (1871), L. R, 6 Ch. 887 ; Re Boughtan (1885), 30 Ch. D. 102 ; Re 
ClUheroe's Settled Estates (1869), 17 W. R. 345 ; Re Bunmer's Will 
(1865), 2 De G. J. & S. at p. 617 ; Re Incumbent of Whitfield (1861), 
1 John. & H. 610. 

(^) Ex parte Rector of Bradfield St. Claire (1875), 32 L. T. 248 ; 
Ex parte Rector of Claypole (1873), L. R. 16 Eq. 574. 

(r) Ex parte Rector of Orimoldby (1876), 2 Ch. D. 225. 

(t^ Re ClUheroe's SetUed Estates (1869), 17 W. R. 345 ; Re Aldred's 
Esutte (1882), 21 Ch. D. 228 ; Re Leigh's Estate (1871), L. R. 6 Ch. 
887 ; Re Hatcher's Settled Estates (1897), 66 L. J. Ch. 341 ; Re Egmont's 
Settled Estates (1900), 44 Sol. J. 428. 

(0 Re Clitheroe's Settled Estates (1869), 17 W. R. 345 ; Re Keek's 
Sealed Estates, [1904] t Ch. 22 ; Re Orwell Park Estate, L. T. Newsp., 
January 23rd, 1904, p. 267 ; Re MUlard, [1893] 3 Ch. at p. 119. 

(«) Re GashelVs Settled Estates, [1894] 1 C^i. 485 ; Re Orwell Park 
Estate, L. T. Newsp., Jannary 23rd, 1904, p. 267 ; Re Johnson's SeUle- 
ment (1869), L. R. 8 Eq. 348 ; Re Vemey's SeUled Estates, [1898] 
1 Ch. 508 (in last two cases slates, tiles or galTanised iron were imper- 
ceding thatch on farm bnildings) ; of. Re Newton's Settled Estates 
(1890), W. N. 24. 

(ar) FrUh v. Cameron (1871), L. R. 12 Eq. 169 ; ffihbert v. Cooke 
(1824), 1 S. & S. 552 ; Bent v. Lent (1862), 30 Beav. 363 ; Re Be Teissier's 
Settled Estates, [1893] 1 Ch. at p. 161 ; Re Lord de Tahley (1896), 75 L. T. 
328 ; Conway y. Fenton (1888), 40 Ch. D. 512 ; Warren y. Rudall 
(1860), IJ. & H. at p. 14 ; Re Freetnan, [1898] 1 Ch. 28 ; ii^ Jackson 
(1882), 21 Ch. D. 786 ; Re Montagu, [1897] 2 Ch. 8. 

(y) Re Bethlehem and Bridewell HospUal (1885), 30 Ch. D. 641. 
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List of Judicially Anthoiised Wi3(rkB—^^>ntinued. 

Sheep pens (r). 

Stables (a). 

Streets. See Boads. 

Thatch roof, supersession of. Vide note {u). 

Vicarage, restoration and building of {b). See also 

Rectory. 
ViUas (c). See also Buildings. 
Water supply (d). 



DiSTBiCT Councils (Wateb Supply Facilities) Act, 

1897. 

This enactment is to be read with the Improvement of 
3md Act, 1864, ante, p. 49. Where landowners, within 
e meaning of that Act, referred to as the principal Act, 
•ntribute towards the expenses incurred by a district council 
r the purpose of supplying water to any land of such 
Qdowners, whether together with other lands or not, 
e amount so contributed may, with the sanction of 
e Board of Agriculture and Fisheries {vide 3 Edw. 7, 
31) given under this Act, be charged on the land 
the landowner so supplied with water in the same 
anner, as nearly as may be, and with the like effect as in 
e case of a charge under the principal Act (s. 1). Where 
e landowner and the council agree that the contribution 
lall be payable by half-yearly instalments, the charge may 
) in favour of the district council, and the sums payable in 



Cs) £ippitrt€ Melward(lSo9^, 27 Be&y. 571. 

{a) Re Houghton (1886), 30 Ch. D. 102 ; but vide Be Lubume's 

tiled Ettates, [1901] W. N. 91 ; and Re Lord Gerard's Settled Estate, 

^93] 3 Ch. 252. 

(ft) Re Dummer's Will (1865), 2 De G. J. & S. at p. 517 ; Re Inevm- 

nt of Wliitfield (1861), IJ. & H. 610. 

CO Re Lytton's Settled Estates, W. N. (1884) 193. 

(<f) Re Kinsitigtoii Settled Estates (1905), 21 T. L. R. 351 ; Re 

jthropp's Charity (1866). L. K. 1 Eq. 467 ; Re Croker's Estate W. N. 

S77), 38 ; Re Hiyughton (1885), 30 Ch. D. 102 ; Re IhteJeer, [1895] 2 Ch. 

8 ; Re Orwell Park Estate, W. N. (1894) 136, and L. T. Newsp., January 

rd, 1904, p. 267; Re Nundy, [1891] 1 Ch. 399; Re Lytton's Will 

588), 38 Ch. D. 20 ; Re Gaskell, [1894] 1 Ch. at p. 488 ; Re Eotchkin, 

i97]35Cni. D. 41. 



Digitized by 



Google 



Repairs and Improvements under Statutes. 105 

respeot of the charge may be additional to water rates or rents 
paid for water supply (s. 2). The time limit for charges 
under this Act is fixed at 25 years (s. 3). The Board of 
Agriculture and Fisheries may sanction the charge when the 
supply of water given will be beneficial to persons residing 
or engaged in labour on the lands, although it is not shown 
that any yearly increase in the value of the lands will 
directly result or that it will produce a yearly revenue to 
the owner of the lands exceeding the yearly amount pro- 
posed to be charged thereon (s. 4). By s. 5 it is enacted 
that " Where the annual sum to be made payable under a 
charge proposed to be granted by virtue of this Act in respect 
of the supply of water to any house or houses does not 
exceed the amount payable at the date of the charge for such 
water supply by way of water rate or water rent, the 
Board of Agriculture [and Fisheries, vide supra] may execute 
the charge upon such information as they think fit to 
require, and in such case the requirements of the principal 
Act, with respect to matters and proceedings previous to 
the execution of a charge shall not apply/' 

Improvement op Land Act, 1899. 

Section 1 amends the similarly entitled Act of 1864, by 
requiring that where under that Act, described as the 
principal Act, or under any special improvement Act, a 
charge is, after January 1st, 1900, authorised in respect of 
an improvement of land, the period for the repayment of 
the charge shall be such period not exceeding forty 
years, as the Board of Agriculture and Fisheries {vide 
3 Edw. 7, c. 81), having regard in each case to the character 
and probable duration of the improvement, determine. 
The land charged under any such Act may comprise not 
only the land improved, but also any other land shown 
to the satisfaction of the Board by statutory declaration 
to be held for the same estates or interests, and to be 
either subject to the same incumbrances (if any), or free 
from incumbrances, and which, in the Board's opinion, 
may properly be included in the charge. Sub-section (3) of 
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8. 1 empowers an improvement company, on a resolution 
being passed by three-fourths of the shareholders present at 
an extraordinary meeting summoned for the purpose, to 
execute or advance money for the execution of all or 
any of the improvements set out in s. 9 of the Improve- 
ment of Land Act, 1864, or of any enactment amending 
that section {vide remarks upon this Act of 1864, p. 49), 
and thereupon the transaction becomes one of the same 
character, and subject to the same procedure as if the 
improvement were authorised by the company's special Act. 
It is provided by the sub-section, however, that the pro- 
visions of the limited Owners Residences Act, 1870, and 
the amending Act of 1871 {vide p. 53), shall apply to a 
charge for securing an advance made in pursuance of this 
s. 1 of the Act of 1899 under notice, and orders creating 
such charges shall be in the form prescribed by the Board of 
Agriculture and Fisheries. Where, either before or after the 
passing of this Act of 1899, a rentcharge has been created 
by an absolute order under the Improvement of Land Act, 
1864, or under any special improvement Act in respect of the 
planting of woods or trees, the Board of Agriculture and 
Fisheries may, under sub-s. (4), upon the application of the 
landowner, at any time not sooner than seven and not later 
than ten years from the date of the order, if they think fit, 
and if they are satisfied that the character and probable 
duration of the improvement are such as to justify the 
extension, and with the consent of the persons entitled to 
the charge, extend the term of repayment within the 
limits authorised by the Act of 1899, and modify the order 
accordingly. 

By s. 3, any rentcharge created either before or after the 
passing of this Act of 1899, under the Improvement of Land 
Act, 1864 {vide ante, p. 49), or under any special improve- 
ment Act shall, in England or Wales, be recoverable as 
regards any instalment accruing due after the commence- 
ment of this Act, by the remedies provided in s. 44 of the 
Conveyancing and Law of Property Act, 1881 (44 & 45 Vict, 
c. 41), in respect of rentcharges created after the com- 
mencement of that Act, and not otherwise. 
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Section 4 renders it unnecessary in proceedings under a 
special improvement Act, to give any notice not required 
were the proceedings being conducted under the Act of 
1864, and by s. 5, no memorial of any absolute order 
creating a rentcharge is to be registered, and 'pro tanto s. 56 
of the Act of 1864 is repealed. Except by express order of 
the High Ck)urt, no entry or search is to be made in any 
register kept at the office of the Land Begistry, under 
ss. 56 or 69 of the Improvement of Land Act, 1864. 

The expression "improvement company" means a com- 
pany authorised by Act of Parliament to execute or advance 
money for the execution of improvements of land (s. 7). 
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CHAPTER Vn. 

BEPAIB8 AND IMPBOVEMENTS UNDEB 
COMPULSION. 

It has been held by Chitty, J., that " where a Court of 
Equity finds that a property has been condemned — say as a 
dangerous structure — ^by a local authority, and there are 
trustees who hold this property in trust for persons in 
succession, and the trustees come to the court and say 
< this property has been condemned ; the trust estate will 
be put to expense ; the sanitary authority will enter and do 
the work, and will charge us with the cost ; allow us, as 
trustees, for the benefit of all concerned, to anticipate the 
sanitary authority and do the work, and so save expense' 
. . . the court would authorise the work necessary to 
protect the property, because there would be a legal demand 
— a vis major — by an external authority "(e). 

The Public Health (London) Act, 1891 (54 & 55 Vict. c. 76), 
confers extensive powers as regards the area covered by it 
\o ensure the sanitary interests of the community, and it 
enables costs and expenses incurred by a sanitary authority 
Ik) be recoverable from an owner of premises. Section 121 
Sklso enables a sanitary authority to recover them from the 
occupier for the time being of such premises, the owner 
being compelled to allow the occupier to deduct sums paid 
in this connection out of the rent from time to time becoming 
iue. As to the definition of " owner," vide Be Lever (/). 
By sub-s. (a), the occupier cannot be called upon to pay 
OQore than the amount of his rent, unless he refuses to 
lisclose correctly its amount, and the name and address of 
the person to whom such rent is payable, and by sub-s. (b), 
contracts between the owner and occupier as to rates, dues, 

(c) Re De TeUsier'i Settled Estates, [1893] 1 Ch., at p. 161 j f?Mfc also 
Warren v. Rudall (1860), IJ. & H., at pp. 13, 14. 
(/) [1897] 1 Ch,, at p. 34. 
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and sums of money payable in respeot of the premises are 
not affected. Further reference will be made to this 
statute when dealing with the liabilities as between land- 
lord and tenant. 

Where a question arose under the same Act» as between 
assignees of the interest of a tenant for life and the infant 
remaindermen, as to the incidence of the expense incurred by 
the assignees in complying with the sanitary requirements of 
a local authority, it has been held in regard to certain freehold 
houses, that the assignees were entitled to be subrogated to 
the rights of the trustees, at all events in respect of per- 
manent improvements. The trustees had no capital moneys 
in hand, under the Settled Land Acts, and the decision was 
under the general jurisdiction that they were to have a 
charge on the estate. The Court of Appeal intimated, 
without discussing authorities, and without definitely 
deciding it, that in all cases of this description, where the 
question arises as to the incidence of such expenses as 
between capital and income, it is still open to the court to 
inquire into the nature of the repairs, and generally into all 
the circumstances of the case. Where trustees find them- 
selves faced with a legal liability to conform to the require- 
ments of a local body, and the tenant for life, without 
prejudice, agrees to find the money, he can claim to be 
subrogated to the rights of the trustees, to the extent to 
which the court thinks a charge should exist against the 
capital of the estate, in respect of improvements of a 
permanent character (g). 

The cost of sanitary works called for by a local authority 
under the Public Health (London) Act, 1891, in respect of 
leasehold houses held by trustees for a tenant for life and 
remaindermen, has been deemed payable out of the capital of 
the residuary estate. The works comprised drainage repairs 
and alterations, and the supply of new traps and pipes, the 
old ones being defective. The works had been undertaken 
by the trustees and they were held entitled to an indemnity 
out of corpus (/i). In a case where the drainage works 

O) Be Famham'i Settlement, [1904] 2 Ch. 561. 
(A) Re Lever, Cordtoell v. Lever, [1897] 1 Ch. 32. 
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required for leasehold premises were not actually being 
enforced by public authority, but were expressly declared 
by the court to be such as in part could, and probably 
would, have been thus enforced, it has been held that work 
done amounting to complete reconstruction, must be paid 
out of capital, notwithstanding a direction in the will that 
the rents were to be paid after payment of all outgoings. 
In this case the defects were not due to any negligence since 
the testator's death, but were caused either by neglect on 
the latter's part, or else by original misconstruction. The 
case also shows a conflict between the settlement and the 
powers given by the Settled Land Acts as to the incidence 
of the cost of such works as were requisite (t). 

In a case where imder the Public Health Act, 1848 ( j), 
the trustees, having the legal estate and being *' owners " 
within s. 2, could have been compelled to supply sufficient 
drainage arrangements, it has been held that the sums paid 
by the trustees out of capital in their hands for these purposes 
could be treated as a charge upon the freehold messuages, and 
that the additions made were not " repairs " of the houses, 
which by his will the testator enjoined should be defrayed 
by the parties beneficially entitled to the rents and 
profits (k). 

So, also, where a tenant for life had reinstated certain 
houses in conformity with a notice under the Metropolitan 
Building Act, 1855 (substantially reproduced in the London 
Building Act, 1894 (57 & 58 Vict. c. ccxiii.) ), in default of 
so doing the property being liable to be sold, it has been 
held that the expenses incurred were a charge on the 
property (Z). 

Where a tenant for life has paid out of his own pocket 
his proportion of certain expenses incurred by a local autho- 
rity for paving and flagging a street, and made a charge on 



(i) Re Thomas, [1900] 1 Ch. 319. 

(j*) The pronsions of the later and similarly entitled Act of 1875 are 
snbstantially the same. 
(*) Re Barney, Harruony, Barney, [1894] 3 Ch. 562. 
(0 Ex parte DavU (1858), 3 De G. & J. 144. 
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the estate by the Public Health Act, 1875 (38 & 39 Vict. 
e. 55), it has been held that this constituted a charge on the 
inheritance which the tenant could keep alive as an incum- 
brance, and that he could employ to discharge it the 
machinery of s. 11 of the Settled Land Act, 1890 {ante, 
p. 93) (m). 

Where a testator had devised freehold houses to his 
wife for life, and given her his residue, and the local 
authority had delivered notice of their intention to execute 
paving works, and where before such works were completed, 
the tenant for life died, it was held imder the Metropolis 
Local Management Act, 1855 (18 & 19 Vict. c. 120), s. 105, 
that the proportion of expense incurred in the works fell on 
certain remaindermen (n). 

On the other hand where the works required amount to 
repairs only the cost of compliance has been charged 
to income (o) ; so, also, where a will gave to trustees 
certain leaseholds, subject to a covenant to execute works 
akin to improvements imder the Settled Land Acts, upon 
trust to pay the rents and perform the covenants, and 
subject thereto on trust for a tenant for life, it has been held 
that the trust for improvements out of income came first and 
the expenses of executing works required by the authorities 
must come out of income {p). Drainage works required by 
a local authority imder the Metropolis Local Management 
Act, 1855, s. 73, in respect of a leasehold house were 
ordered to be paid by a tenant for life where the will gave a 
life income " after payment of all ordinary outgoings for 
. . . repairs, taxes ... or otherwise " {q). 

It makes no difference to the position of an equitable 
tenant for life whether the property is sub-let at a rack-rent 
or at an improved ground rent (r). 

(m) Re SmUh's Settled Eftates, [1901] 1 Ch. 689. 

(»i) Re Leonard Field, BoweHng y. FieU, W. N. (1888) 36. 

(o) Re Copland's Settlevtent, [1900] 1 Ch. 326. 

(i?) Re PaHington, Rei^h v. Kane, [1902] 1 Ch. 711. 

iq) Re Crawley, Acton t. Crawley (1885), 28 Ch. D. 431. 

(r) Re Copland's Settlement, [1900] 1 Ch. 326. 
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Where a lessee of houses abutting on a private road had 
covenanted to pay all rates, taxes, and assessments, and to 
keep up the road, and had made a deed of gift assigning to 
his son the houses on trust for the father for life, the father 
paying all outgoings during his life, and where the local 
authority under the Public Health Act, 1875, had required 
the father to make up the road, and on non-compliance, 
had done it themselves, it has been held, the father having 
died after completion of the work but before assessment, 
that the son was liable to pay the expenses. The expenses 
were not regarded as a debt due from the father's estate, 
inasmuch as the relation of debtor and creditor was not 
created by the Public Health Act, 1875, between the local 
authority and an owner of property for expenses incurred 
by the board, and the charge of the expenses could not be 
recovered by the son against the father's estate {$), This 
case has been remarked upon by Goluns, J., as one in 
which there was no obligation on the father in his lifetime, 
so that there were no outgoings until after the property 
had passed by death to the son {t). 

The London Building Act, 1894 (passed as a local Act 
though to be treated as public by virtue of s. 9 of the 
Interpretation Act, 1889), contains in s. 115 provisions for 
the removal or repair of dilapidated and neglected buildings 
by an order on the owner. 

(0 Re Boor, Boor v. Hopkins (1889), 40 Ch. D. 672. 
(0 Tubbs V. Wynjie, [1897] 1 Q. B. at p. 79. 
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CHAPTEE Vni. 

MISCELLANEOUS. 

A landowner cannot as a rule be compelled to recoup a 
stranger for money he chooses to spend on land to which 
he has no title, whether by way of repairs or improvements, 
and no lien is established in regard to it (u) even in cases of 
salvage (x). The principle is the same where the expending 
party is with the owner a tenant in common of the property ; 
the latter having once, and recently, given notice of his claim 
to the property, is not, in order to exclude any equity in 
respect of the expenditure on the ground of mistake or 
acquiescence, bound to again assert his rights when, or 
after, the expenditure began {y). An equity, however, does 
arise to prevent the owner obtaining the advantage of the 
expenditure without compensating the expender where the 
stranger believes the land to be his own, and the owner, 
seeing his mistake, omits to set him right (z) ; a fortiori, if 
the owner approves the expense by his actions, as by taking 
goods from the expender as remuneration for the amount of 
money which the owner had laid out; in such cases the 
expender need not show that he was unaware of his not 
being the owner (a). 

A purchaser is entitled to improvements arising on 
property after the contract and before conveyance (b), even 
though due to the vendor's payments (c). If a purchaser 

(u) Kenney v. Browne (1796), 3 Ridg. 462 ; Matter of Clare Hall v. 
Sarding (1848), 6 Hare, 273 ; Hamsden v. Dyson (1866), L. R. 1 H. L. 
129. 

(«) Angell v. Bryan (1845), 2 Jo. & Lat 768. 

(y) Master of Clare Hall v. Harding (1848), 6 Hare, 273. 

(z) Bamden v. Dyson (1866), L. R. 1 H. L. 129 ; WiUtnott v. Barber 
(1880), 15 Ch. D. 96. 

(a) Unity Joint Stocky etc. Association v. King (1858), 25 Beav. 72 ; 
JHimmer v. Wellijigton Corporation (1884), 9 App. Cm. 699. 

(V) Harford v. iVrrwfr (1816), 1 Madd., at p. 639. 

(<•) Monro t. Taylor (1848), 8 Hare, at p. 60. 
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bond fide lays out money in improvements on land and the 
sale is invalid but not fraudulent, he is entitled to some 
allowance for the sums expended {d). A mortgagor, on a 
mortgagee's sale being set aside, can only recover his 
property by allowing for improvements in which he has 
acquiesced (e). 

In the case of joint owners of property, if one voluntarily 
lays out money in improvements or repairs, though neces- 
sary, he cannot compel the other to contribute nor has he 
any lien for his voluntary payment (/). A difficulty of this 
nature can, however, be surmounted by a suit for parti- 
tion {g), and in settling up the accounts, allowance will be 
made for the present value of improvements, not exceeding 
the expenditure (k) ; apparently, it is not needful in support 
of the equity to show that the expending owner has been 
charged with an occupation rent {%), 

Where property belonged to two sisters in common and 
an agreement was come to as to partition, the property 
being settled on the usual trusts on their respective 
marriages, it was held, in calculating the amount payable 
for equality of partition, that there should be deducted the 
expenditure on both sides on permanent repairs {j). The 
court will not, however, give any special directions if a 
person lays^out money on property in which he has no legal 
right, it being his wife's who has only a life interest in 
it (ft). It is now clear that a tenant in common (whether 
or not charged with occupation rent) can claim an inquiry 

(rf) stepney v. Biddulph (1865), 13 W. R. 676 ; Ew parte Bennett 
(1805), 10 Ves. 380, 400. 

(O JDavey y. Durrani (1857), 1 De G. & J. 535. 

(/) Leiffh V. Bicheson (1884), 35 Q. B. D. 60 ; Kay 7, JohnstoH (IS5&), 
21 Beav. 636. 

(^) Vide per Cotton, L. J., in Leigh v. Bicheson^ fupra^ at p. 67. 

(h) Swan y. Swan (1819), 8 Price, 618 ; Pasooe v. Swan (1859), 
27 Beav. 608 ; Be Cook's Mortgage, [1896] 1 CJh. 923 ; Re Jones, [1893] 
2 Ch. 461 ; Bowlty v. Ginnever, [1897] 2 Ch., at p. 507. 

(i) Vide comment« of North, J., in Be Jones, [1893] 2 Ch. 461, as to 
Teasdale v. Sanderson (1864), 33 Beav. 534. 

(j) WaUon V. Gass (1881), 45 L. T. 582 ; Parker v. Trigg, W, N. 
(1874), p. 27. 

(*) Heath V. Bostock (1836), 6 L.J. Ex. in Eq. 20. 
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as to expenditure properly made in permanent improve- 
mente daring the co-ownership, and the inquiry should be 
redprooal (Z). An approved form of inquiry may be found 
in WiUiams v. Williams (1899), 81 L. T. 163, 

A mortgagee is allowed the costs of improvements so far 
as they enhance the value of the premises (m), and for 
repairs necessary for its support (n), and it is immaterial 
whether the mortgagor had notice of them, notice only 
being needed to support an assertion of acquiescence in 
unreasonable expenditure (o). Where a mortgagee in pos- 
session has, after a redemption decree, spent money in 
permanent improvements, altering the character of the 
mortgaged property, the court, in settling the occupation 
rent he must pay, will not increase the value by reason of 
his improvements (p). In taking the accounts under a 
deoree in a redemption action, a mortgagee is entitled as 
" just allowances " to expenses on ** necessary repairs,** but 
in the case of '' permanent improvements*' or " substantial 
repairs '* he must make out a case at the trial (q) ; only on 
special grounds will a court sanction improvements by a 
receiver (r), and only necessary and proper repairs directed 
in writing by the mortgagee will be allowed (s). 

It is conceived that a mortgagee's rights would be 
stronger when expenses have been incurred by way of 
salvage, but it seems questionable how far a second mort- 
gagee can obtain a lien. It has been held, in 1880, by 
Fbt, J. (as he then was), that he cannot be allowed 
improvements against the first mortgagee (t), but certain 

(0 JS[enrick v. Mountsteven (1899), 48 W. R. UO. 

(in) Hender$on v. Aitwoody [1894] A. C. 150 ; Shephard v. JoneSy infra. 

(n) Sandon y. Hooper (1843), 6 BeaY. 246. 

(O Shephard v. Jones (1882), 21 Ch. D. 469, See Lord THmletton y. 
.HdmiU (1810), 1 BaU & B., at p. 385. 

(>i) Bright y. Campbell (1886), 63 L. T. 428. 

(^) Sandon y. Hooper (1843), 6 Beav. 246 ; Ttpton Green Colliery 
Co. T. Tipton Moat Colliery Co. (1877), 7 Ch. D. 192. 

(r) Meaden y. Sealfiy (1849), 6 Hare, 620. 

(e) White Y. Metcaff (1903), 72 L. J. Ch. 712 ; c/. a. 24 (8) (iii) of 
tiie CkmYeyanciDg and Law of Property Act, 1881. 

(O landowners, etc. Co. y. Athford (1880), 16 Ch. D. 412. 

I 2 
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Irish oases have held the contrary. The decision of Fby, J., 
was not cited (u). 

Where a mortgagee, by whom money is spent on repairs, 
is a first mortgagee, he has no right to charge it against 
a second mortgagee (v). 

A mortgagee mast not improve a mortgagor out of his 
estate by so increasing the value of the property as to make 
it beyond the mortgagor's means to redeem. A mortgagee 
has no right to make it more expensive to redeem than is 
requisite for maintaining the property in repair and protect- 
ing the title to it (a;). 

Interest is allowable, though not as a matter of course, 
to a mortgagee at the mortgage rate (if not exceeding the 
current rate) on all sums paid for lasting improvements (y) ; 
interest has been allowed also in respect of necessary 
repairs, but, again, it is not apparently a matter of course 
to allow it {z). 

An owner of land, not being also the occupier, is not a 
** person liable to repair*' a highway under s. 25 of the 
Local Government Act, 1894, which deals with highways 
repairable ratione tert/urcB being left unrepaired (a). As to 
a railway company's exemption from rates for repairs of 
highways, vide North Eastern Bail, Co, v. Dalton Over- 
seers {b). As to liability to maintain a bridge over a 
highway and to repair the highway for 300 feet from each 
end, vide Hertfordshire County Council v. New Biver Co., 
[1904] 2 Ch. 513. 

Where an agreement to repair was contained in a con- 
tract whereby certain waggons belonging to the plaintiffs were 
let to the defendants for a term of years at a rent, and the 

aintiffs' company is wound up in consequence of which 

{11) Me MDonnelVi JEJgtnte, [1900] 1 I. R. 295 ; JRs Power^a Policies, 

J99] 1 I. R. 6. 

Cr) White y. Metealf (1903), 72 L. J. Ch. 712 ; cf, 8. 24 (8) (iii) of 

5 Conveyancing and Iaw of Property Act, 1881, 

[a?) Sandon v. Hooper (1843), 6 Beav. 246. 

Cy) Quarrell t, Bcchford (1816), 1 Madd., at p. 281. 

{z) Vide Seton's Forms, 6th ed., vol. 3, p. 1978. 

{a) Daventry District Onmcil v. Parker, [1900] 1 Q. B, 1. 

[h) [19001 A. C. 345. 
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the benefit of the agreement is assigned to another company, 
the defendants were held unable to resist an action for rent 
on the ground that the plaintiffs had put it out of their 
power to perform the contract (c). Where a testator directs 
by his will that all ** outgoings " of his estates shall be paid 
in a certain way, it has been held that '' outgoings " did 
not merely denote rates and taxes and tithes, and other 
outgoings recoverable by process of law, but extended to all 
expenses due and unpaid at his death as, in the ordinary 
course of management as carried on by him, would be made 
to maintain the estate {d). 

It may be mentioned that on occasions a situation arises 
in the administration of a trust where some circumstances 
unforeseen by the author of the trust, and unprovided for 
in the instrument, render it highly desirable in the interests 
of all that the trustees should do something which as a rule 
they would be without power to do. In emergencies, the 
court will exercise a general administrative jurisdiction by 
sanctioning, on behalf of persons not sui juris or not yet in 
existence, some course of action which seems to the general 
advantage (e) ; there must, however, be a real emergency 
and evidence only of something being beneficial is in- 
suflBcient (/). 

Where a testator has directed that surplus income after 
satisfying an annuity should be expended in the purchase of 
more land or in improvements and repairs, it has been held 
that the direction, being one to apply in the proper admini- 
stration of the trusts a portion of the income for the purpose 
of improving the property, did not fall within the Thellusson 
Act (39 & 40 Geo. 3, c. 98), and was not void as an 
accumulation. All improvements which can fairly be 
deemed '* maintaining in good habitable repair houses and 
tenements on the property ** are outside that Act altogether, 

(c) Brituh Waggon Co, t, Zea Jjr Co. (1880), 5 Q. B. D. 149. 

(d) Be Duke of Cleveland's EttatCy [18941 1 Ch. 164 ; as to meaning 
of "outgoings," of. Re Boor (1889), 40 Ch. D. 672, and as regards 
Tcodor and purchaser, Titbht y. Wynw, [1897] 1 Q. B. 74. 

(e) jR<r JVew, [1901 j 2 Ch. 684. 

(/) Be Tbllemaehe, [1903] 1 Ch. 955. 
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but money laid out in building new houses on the land 

M be within it (g). In a case where there was an 

)ss direction to accumulate income it was held valid 
far as it was a bond fide provision for rebuilding and 

tB{h). 

married woman under a trust was subject to a proviso 
le cesser of her life interest in the event of her income 
mting to a named sum. In computing this sxmi it is 
rable to deduct, inter alia, abatements of rents by 
n of repairs being necessary (i). 



(^) Vine V. Raleigh, [1891] 2 Ch. 13. 

(A) Re Ma4on, Mason v. Mason, [1891] 3 Ch. 467. 

(i) Bateman v. Faher (1900), 83 L. T. 7. 
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PAET II. 
WASTE. 



CHAPTEE rx. 

BEPAIB8 AS BETWEEN LANDLOBD AND 
TENANT. 

The general practice of inserting express covenants as to 
repairs in leases, naturally lessens the need for considering 
whether ** permissive " waste comes within the expression 
" make " waste in the Statute of Marlbridge (1267) (52 Hen. 3, 
c. 23, B. 2). Lord Coke considered that it did (2 Inst. 
145), and the same view has been expressed in a considered 
judgment in the Court of Exchequer (/). The question has 
been described as one in which the modem authorities are 
in strange conflict with the older readings of the Statutes of 
Marlbridge and Gloucester (g) : it is, however, reasonably 
clear that there is a liability alike for voluntary and per- 
missive waste in a case of a term of years, though, as we 
have seen {ante, p. 2), there is no liability in the case of 
a tenant for life in the absence of special obligation (h). 
The existence of a covenant to repair does not exclude 
the liability for waste as the landlord possesses cumulative 
remedies {%). Where however, the term is from year to 
year (j), the Uability in the matter of voluntary and per- 
missive waste seems narrowed down to an obligation to 
keep the premises wind and water tight (k). 

CO Taiowly V. &otoer (1855), 11 Ex., at p. 294. 

(^) Woodhouse y. Walker (1880), 6 Q. B. D., at p. 407. 

(*) Davits T. Davies (1888), 38 Ch. D. 499 ; Harnett v. MaiOamd 
0847), 16 M. & W. 257. 

(i) Marker y. Kenrieh (1858), 18 C. B. 188. 

(J) Torriano v. Young, uH (A). 

(*) Leach T. Thomas (1835), 7 C. & P. 327 ; Awoorth t. Johnson 
(1832), 5 C. & P. 239 ; Torriano v. Toung (1833), 6 C. & P. 8. Vide 
Tellowly t. Gower (1855), 11 Ex. at p. 294. 
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A tenant at will is not liable in respect of permissive 
waste (Z). The tenancy of a tenant at will committing 
voluntary waste is ipso facto ended, and trespass can be 
brought (m). 

Voluntary waste is a commission of something which 
ought not to be done, such as acts of pulling down houses 
or parts thereof, or removing things, like a conservatory, 
annexed to the freehold during the term (w), or altering the 
nature of the buildings, as by conversion of a hall into 
stables, but it is not waste if injury happens to premises by 
the tenant using them in a reasonable manner, having 
regard to the class of tenement in question (o). 

Permissive waste is an omission to do something which 
ought to be done, as by neglect of reparation leading to 
decay. Bad husbandry is not necessarily within either 
description of waste (j?), and if a tenant enter into an 
uncovered house, it is not waste to suffer it to fall down (g). 

Meliorating waste is illustrated by acts which improve 
the property (r), and unless substantial damages and pre- 
judice to the inheritance are shown, no injunction will be 
granted to restrain it ($), and if damages of only a nominal 
amount, e.g.^ three farthings, are given by the jury, judg- 
ment will be for the defendant {t). 

Equitable waste consists of acts such as before the 
Judicature Act were cognisable only in a court of equity. 
It affects chiefly tenants for life, without impeachment of 

(0 Counter of Shrewthury's Case (1600), Cro. Eliz. 777. Vide com- 
ments on this case per Lord Russell, C J., Blackmore v. White^ [1899] 
1 Q. B., at p. 299 ; Harnett v. Maitland (1847), 16 M. & W, 267. 

(f») Co. Lit. 57 A. 

(n) JBuokland y. Butterjield (1820), 2 Br. & B. 64. 

(p) Sauer y. Bitton (1878), 7 Ch. D. 816; Manchester Bonded 
Warehouse Co, v. C4irr (1880), 5 C. P. D. 607 ; West Ham Central 
Charity Board t. East London Waterworks Co,, [1900] 1 Ch. 624. 

(I?) Hutton V. Warren (18S6), 1 M. & W., at p. 476. 

Iq) Co. Lit 63 A. 

(r) Meuw v. Cobley, [1892J 2 Ch. 263. 

(0 Doherty v. Allman (1878), 3 App. Cas. 709 ; Jones v. Chappell 
(1876), L. R. 20 Eq. 639 ; Brook v. Mei-imgh (1888), 23 L. R. Ir. 86, and 
p. 683, ih ; Meux t. Cobley, [1892] 2 Ch. 253. 

(0 Harrow School v. Alderton (1800), 2 B. & P. 86. 
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waste, who cut down ornamental timber. Vide Weld- 
Bhindell v. Wolseley, [1903] 2 Ch. 664 ; and see s. 25 (3) of 
Judicature Act, 1873. 

Actions on the case in the nature of waste can be brought 
by the landlord for acts done by the tenant while holding 
over after expiry of a notice to quit(i^), and lessees are 
liable by whomsoever waste is committed (re), and especially 
when authorised by themselves (y) : it is immaterial that 
the premises can be restored before the term ends (z). 

As to waste in connection with compensation payable to 
tenant in respect of agricultural improvements, vide 
Agricultural Holdings Act, 1900 (63 & 64 Vict. c. 50). 

C/., post, as to agricultural holdings and waste (a). 

The remedy for waste is by means of an action to recover 
damages or for an injunction, the measure of damages being 
the diminution in the value of the reversion, less something 
for the immediate payment (6). 



(«t) Burchell v. ffomsby (1808), 1 Camp. 360. 

(a?) Atteraoll y. SteveM (1808), 1 Taunt. 183 ; 2 Inst. 145. 

(y) We^t Ham Central Charity Board v. East London Waterworks 
Co., [1900] 1 Ch. 624. 

(z) Queen's College v. ffallett (181 1\ 14 East, 489. 

(a) Meux t. Cobley, [1892] 2 Ch. 253. 

(ft) WhUhani T. Kershaw (1885), 16 Q. B. D. 613; Kimpton v. Ere 
(1813), 2 V. & B. 849 ; HindUy v. Emery (1865), L. K. 1 Eq. 52. 



Digitized by 



Google 



( 122 ) 



CHAPTEB X. 

LESSEES' IMPLIED OOVENANTS. 

In the absence of covenants by the tenant to repair, 
the relationship subsisting between a tenant and his land- 
lord leads to certain implied obligations. A tenant from 
year to year, as has been said, mast keep the premises 
weather tight (e). This does not necessarily mean that he 
must replace broken glass by new panes, but possibly it 
would not be enough to keep the rain out by means of 
boards or tarpaulin : he certainly need not make substantial 
repairs, such as a new roof, but he must protect buildings 
from decay (/). The tenant in occupation is liable for non- 
repair of fences and hedges in the absence of agreement (g), 
and he may take the necessary wood (h). 

The liability to repair on the part of a copyhold tenant 
under the custom of the manor is contractual, and his 
personal representatives are liable (t). 

As regards tenants for years, on the cases already cited (X;), 
the implied obligation would seem to be to hand over the 
premises in the same condition as when entered upon, 
allowing for the processes of natural decay. This might 
result in a liability to effect some considerable repairs, but 
not so where the damage is caused by acts of God. 



(f) Auwarth v. Johnson (1832), 5 C. & P. 239 ; Leach y. Thoma9 
(1835), 7 C. & P. 327. 

(/) Fergufon v. (1798), 2 Egp. 590 ; HorsefaU v. Mather 

(1815), Holt N. P. C. 7 (a case of a tenant at will). 

(jg) Cheetham v. Hampton (1791), 4 T. R. 318 ; Whitfield t. Weedon 
(1772), 2 Chit. 685. 

(h) Co. Lit. 53 6. The wood must be of a kind suitable for the pur- 
pose (Simmons v. Norton (1831), 7 Bing. 640). 

(0 Blackmore v. White, [1899] 1 Q. B. 293. Vide also Rook T. 
Worth (1750), 1 Ves. sen. 459. 

(*) Yellowly t. Chtoer (1858), 11 Ex. 274 ; Davies t. Daties (1888), 
38 Ch. D. 499. 
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A lessee of a farm, whether from year to year or for a 
loDger term, must treat it in a hnsbandlike way according 
to the custom of the oomitry (J). 

The enactment of 14 Geo. 3, c. 78, s. 86 (Fires Preven- 
tion (Metropolis) Act, 1774), ensures that a person shall not 
be liable to an action for any accidental fire which may 
occur in his house, and no recompense shall be paid by him 
in respect of damage suffered thereby : provided, however, 
that no contract or agreement made between a landlord and 
tenant shall be avoided. The Act does not apply where the 
conflagration is caused by negligence or deliberate intent (m). 
This statute in the main applies to the metropolis only, but 
the above provisions " affect all the Queen's subjects.'' The 
83rd section of the Act, as to persons interested in premises 
destroyed by fire being able to require the insurers to lay out 
money in reinstatement, applies only to the insurance of 
houses and buildings, and trade fixtures are outside it (n). 

As a rule the tenant is liable and not the owner for 
damages resulting to third parties by reason of disrepair, 
whether from the escape of sewage (o) or from a defective 
wire fence, whereby a cow was killed (jp), or from the fall 
of a lamp over the highway (g), or from the continuance of 
any artificial work causing a nuisance to a neighbour, even 
though put there before possession was taken, such as a 
heap of earth (r), or a stove, the heat of which spoilt a 
neighbour's wine cellar (s). 

(0 Ondow V. Anon. (1809), 16 Ves. 173 ; Powley v. Walker (1793), 
6 Dnrn. & £. 373. As to '* custom " not appljin^ to residence with garden 
and meadow though they must be occupied in fair and tenantable manner, 
see Joknttane v. Symofu (1847), 11 J. P. 618. 

(«) FUliter V. Phippard (1847), 11 Q. B. 347. (JT. as to "colpable 
negligence,** Bayne v. Walker (1816), 3 Dow. 233. 

(n) Richardi v. Ea^to (1846), 15 M. & W. at p. 261 ; Ex parte Gorely 
(1864), 4 D. J. & S. 477 ; bat vide Lord WATSON in Westminster Fire 
Office ▼. Glatgoto Provident Society (1888). 13 App. CJaa., at p. 716. 

(o) Eumphries y. Cuusins (1877), 2 C. P. D. 239. 

(») Firth V. Bowling Iron Co. (1878), 3 C. P. D. 266, distinguishing 
WiLim T. Newbery (1871), L. R. 7 Q. B. 31, where cattle had been killed 
by jew clippings and the defendant exonerated. 

(jj) Tarry v. Ashton (1876), 1 Q. B. D. 314. 

(r) Broder t. SaiUard (1876), 2 Ch. D. 692. 

(O Reinkardt t. Mentasti (1889), 42 Ch. D. 686 ; Sanderg- Clark y. 
^ronenor Mantiant Co., [1900J 2 Ch. 373. 
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Where actions are brought to restram nuisances, it is 
immaterial that the defendant is conducting his business in 
a proper way, and if neighbours are caused to suffer from a 
nuisance, an action lies for an injunction (t). This decision 
was subsequent to one where the court held that in con- 
sidering nuisances between adjoining owners, the court will 
regard the question whether a reasonable use is being made 
of the property {u). 

As regards the public generally, it is the duty of an 
occupier to keep his house in such a state as not to be a 
danger, even if he possess but a tenancy at will (x). 

QuarCf whether, in the case of latent defects in premises, 
or something done to them without the knowledge of the 
owner or occupier by a wrongdoer, such as digging out the 
coals underneath, and thus leaving a house near a highway 
in a dangerous state, the occupier is then liable. He would, 
however, be so if he knew of the circumstance and neglected 
suitable measures for repair or demolition. An occupier 
must investigate the state of repair of objects which are 
liable to decay. If he does so, and imdiscoverable latent 
defects occur, qucsre, he is not liable ; but on discovery of a 
defect and neglect to cure it, or on non-discovery of some- 
thing which investigation should have revealed, he is 
answerable for the consequences. The occupier will be 
responsible for the neglect of the person employed to make 
good the defect (y). 

(0 Att.'Oen. V. Cole, [1901] 1 Ch. 205. 

(1*) Sanders- Clark t. Orosvenar Maiuions Co,, [1900] 2 Ch. 373. 

(a?) R, V. WaUon, cited as R. y. Watts (1702), 1 Salk. 356. It appears 
from the report in 2 Lord Kaymond, p. 856, that there was no liability for 
the lessor to repair. 

(y) Tarry v. AslUon (1876), 1 Q. B. D., at p. 319. 
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CHAPTER XI. 

LESSORS' IMPLIED COVENANTS. 

In the absence of any express obligation as to repairs, 
the landlord is not subject, as a role, to an implied duty 
to make or keep premises tenantable (z). 

He can be compelled, however, under certain circum- 
stances, to set right sanitary defects of a structural 
character (a), and to maintain in sufficient reparation rain 
water gutters in the roof not demised to the tenant (6), or 
the staircase of a set of chambers or offices (c) remaining 
under the landlord's control and possession, and possibly 
these authorities may be used in support of a general 
argument to the effect that a lessor, himself residing on the 
premises, might well be held liable for repairs of portions 
of the premises not demised, but needful to secure the safety 
and reasonable amenities of a building let out amongst a 
number of tenants. See case cited in note {g), post, where 
the leads of a house let to several tenants were defective, 
and the owner was held not to be liable. In this case, 
apparently, he was not resident, though aware of the defect. 
The court has declined to decide whether an implied cove- 
nant to keep some specific thing in repair is to be inferred 
so as to impose an absolute duty in that behalf as distin- 
guished from a general duty to take care (d), 

(z) Chappell v. Gregory (1864), 34 Beav. 250 ; Arden v. Pidlen 

S842), 10 M. & W. 321 ; Oott v. Oandy (1863), 2 E. & B. 845 ; but see 
rogai t. Bobim (1899), 16 T. L. R. 224, as to evidence of repairs being 
done hy lessor snpporting an implied obligation to repair ; a case of small 
property on a weekly tenancy. 

(a) Gehhardt v. Saunders. [1892] 2 Q. B, 452. 

(b) Hargroxei, Aronsvn if Co. v. Hartopp^ [1905] 1 K. B. 472 ; cf, 
Caritairs y. Taylor (1871), L. R. 6 Ex. 217, where the accident was due 
to a canse beyond control. 

(e) MUler t. Hancock, [1898] 2 Q. B. 177, followed in MajiHn v. 
Ooitein (Timee, November 16th, 1904, p. 3), in a case of a non-occupying 
owner of tenements at suit of a tradesman dajnaged by defective footpath. 
As to tenant compelling landlord to restore staircase demolished by latter, 
■ee Allport v. Securities Co., Limited (1895), 72 L. T. 633. 

(J) Hargrotesy Aronson ^ Co. v. Hartopp, [1905] 1 K. B. 472. 

R.L * I 7 
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Apart from these cases a landlord is not impliedly liable 
to a tenant or a sub-tenant (e), nor to his customers or 
guests (/)y for injuries due to the lack of reparation in the 
buildings, or in adjoining places accessible to the tenant as 
licensee, such as lesAs, although the landlord knew they 
were in a state of disrepair (g). 

A landlord cannot, in the absence of any express cove- 
nant, be compelled to rebuild after fire or tempest (h), even 
though the tenant's covenant to repair excepted accidents 
by fire and the landlord's covenants included quiet enjoy- 
ment (i), and though the landlord has received the insurance 
money (;*). 

Where a portion of a building is taken, as one floor in a 
warehouse, there seems no liability on the owner in respect 
of inevitable accidents, against which no vigilance could 
guard, although he occupies part of the premises (^), 
neither is a lessor of two adjoining houses under any 
implied obligation to keep either house in such a condition 
that the covenants affecting the other can be fulfilled (Q. 

A landlord has no right, in the absence of some stipula- 
tion to that effect, to enter a tenant*s premises and make 
reparations (m) ; so to do would constitute a trespass and be 
unjustifiable even though default to execute them should 
effect a forfeiture of his own lease. An attempt can be 
restrained by means of an injunction (n), secus, however, 
where the lessor has covenanted to repair, for then there is 
an implied licence to enter (o). 

(0 NorrUY, Catmur (1885), C. & E. 676 ; LaM v. Cox, [1897] 1 Q, B. 
415 ; Copp V. Aldridge (1895), 11 T. L. R. 411. Vide Cavalier v. Pope 
(1905), 74 L. J. K. B. 857 (wife of tenant hurt). 

(/) Bobbins v. Jones (1863), 15 C. B. (N.S.) 221. 

(a) Ivay v. Hedges (1882), 9 Q. B. D. 80. 

(X) Weigall y. Waters (1795), 6 T. R. 488 ; Bayne v. Walker (1816), 
3 Dow. 233 ; vide, however, 14 Geo. 3, c. 78, 8. 83. 

(t) Brown v. Ouilter (1764), 2 Amb. 619. 

(J) Leeds t. Cheetham (1827), 1 Sim. 146 ; Lofft t. DennU (1859), 
1 E. & E. 474. 

(ft) Carstairs v. Taylor (1871), L. R. 6 Ex. 217 ; Anderson v. Oppen^ 
heimer (1880), 6 Q. B. D. 602 ; Ross t. Fedden (1872), L. R. 7 Q. B. G61 ; 
and Blahe t. Woolf, [1898] 2 Q. B. 426. Of. cases on last page. 

(0 Colebeck v. Girdle rs Co. (1876), 1 Q. B. D. 234. 

(to) Barker t. Barker (1828), 3 C. & P. 567 ; cf. Agricoltural Hold- 
ings Act, 1900, 8. 5. 

(») Stacker v. Planet Building Stfciety (1879), 27 W. R, 877. 

(o) Saner v. Bilton (1878), 7 Ch. D. 816. 
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Where a landlord allows a person to enjoy premises rent 
free as a tenant at will, the mere fact that he enters without 
the tenant's objection to effect repairs does not amount to a 
determination of the will so as to interrupt the acquisition 
by the tenant of a title under the Statute of Limitations {p). 

If a lease contains a provision whereby the lessor can 
enter at ** convenient times ** to inspect the premises, he 
ought to give notice of his coming, and if he gives no notice 
he may be excluded from certain rooms (q). 

As a general rule, and apart from express warranty or 
deceit (r) the landlord, in letting land or an unfurnished 
house gives no implied undertaking that the same is fit for 
habitation or occupation, nor is there any implied duty to 
inform a potential tenant of its danger (s) ; a tenant has 
been compelled to pay rent, although the drainage system 
of the house was dangerous and gas from the main sewer 
was invading it {t). Even if the law did give such an 
implied obligation in general, it is very doubtful whether it 
would be implied where the tenant covenants to ** preserve " 
premises in a tenantable condition (u). The tenant is left 
on the principle of caveat emptor to use his common sense 
and powers of observation to satisfy himself as to the state 
of premises. 

Nor does the law imply any warranty on a lessor's part 
when letting land for agricultural purposes that no noxious 
plants or yew trees are growing on it, and there is no implied 
obligation on the lessor to maintain fences of closes retained 
in his own hands which abut on land demised to a tenant, 
in order to prevent the latter's cattle straying on to them (v). 

ip) Lyne$ v. SnaUh, [1899] 1 Q. B. 486. 

(^) Doe V. Bird (1833), 6 C. & P. 195. 

(r) Keate$ v. Cadogan (1851), 10 C. B. 591 ; as to parol warrantv 
respectmg drains indncing an agreement, vide De Lassalle v. Ouildford^ 
[1901] 2 K. B. 215, and Whittington v. Seate-Uayne (1900), 82 L. T. 49. 
VidenlBO Caldwell Y.McCallum (1902), 4 F. 371 (tenant assured that 
plaster was secure). 

(#) Keates t, Cadogan (1851), 10 C. B. 591. 

(0 Bartram v. Aldous (1886), 2 T. L. R. 237; HaHj, Windsor 
(1843), 12 M. & W. 68 ; Murray v. Mace (1874), I R. 8 C. L. 396 ; 
Sutton V. TempU (1843), 12 M. & W. 52. 

(«) Hart V. Windsor (1843), 12 M. & W. 68. 

(r) ErsUne v. Adeane (1873), L. R. 8 Ch. 756 ; Patrick ▼. Harris* 
Trustees (1904), 6 F. 985 (shooting rights case). 



Digitized by 



Google 



128 Repairs and Impbovements. 

In letting, however, tenements for the working classes 
whether famished or unfomished, there is a statutory 
impUed undertaking on the part of the landlord that they 
are, at the commencement of the holding, fit for habita- 
tion (x). Since the passing of the Housing of the Working 
Glasses Act, 1903 (s. 12), it is not possible by any agreement 
to oust the operation of the implied covenant. A tenant 
can sue for damages in default (y). 

The landlord also by letting furnished rooms implies an 
undertaking that they are reasonably fit for habitation, and 
the tenant can recover damages for annoyances and losses 
incurred {z), or he can rescind the contract (a), or quit 
without notice (6). 

Where the tenant gives up a house as unfit, the landlord 
can claim neither for rent nor for use and occupation (c). 

The implication as to habitability only applies to the 
condition at the commencement of the tenancy, and a 
tenant cannot justify determining it because during the 
term certain ceilings fell which were cracked before the 
tenancy began {d) ; the implication does not apply to a 
continuance of fitness, even when the landlord is on the 
spot and affords attendance (6), nor does it apply where the 
letting is for five years of a partly furnished house with 
some acres of land, but only where houses are let for 
temporary occupation (/). 

(as) HoasiDg of the Working Classes Act, 1890, s. 75. 

(y) Walker v. ffobbg (1889), 23 Q. B. D. 458, decided under Act of 
1885, but applicable to Act of 1890. 

(a;) Harrison t. Malet (1886), 8 T L. R. 58 ; Charsley v. J(me$. 
(1889), 53 J. P. 280 ; Ajfflcch y. Ohatterton, Standard Newspaper, 
May 29th, 1905, p. 9. 

(a) Wilson t. Finch-Hatton (1877), 2 Ex. D. 836 ; Bird v. Lord 
GrevUle (1884), C. & E. 817 (house infected with measles) ; Affleck y. 
Chatterton^ supra, 

(ft) Smith y. Marrable (1848), 1 1 M. & W. 5 (house infested with bugs). 
Vide Sutton v. Temple (1843), 12 M. & W. at p. 65. 

(<?) Campbell v. Werdock (1866), 4 F. & F. 716 (house infested with 
bugs) ; Wdson v. Finch Hatton (1877), 2 Ex. D. 336. 

(d) Maclean y. Currie (1884), C. & E. 361 ; Dawson y. Clementson 
(1885), 1 T. L. R. 295 (drains). 

(tf) Sarson v. Roberts, [1895] 2 Q. B. 395. 

(/) Chester v. Powell (1885), 52 L. T. 722. 
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The implied condition refers to the whole house, and it is 
a breaoh if any rooms are in an untenantable state. 
Servants are as much entitled as others to fitness for 
habitation. Where offensive insects were in question, it 
must be shown that the nuisance exists to a substantial 
extent, and that it is such as a tenant could not reasonably 
be expected to endure or extirpate (g). 

It is not adequate for a landlord to aver his belief that 
the house is reasonably habitable ; the house must actually 
be so (h). 

The mere relationship of landlord and tenant, without 
the use of the word '* demise," effects an implied under- 
taking by the lessor for quiet enjoyment ; a tenant of a 
furnished house has obtained damages in respect of being 
compelled to leave by reason of certain painting which 
the lessor had to perform in compliance with a private 
Act of Parliament. It is a question of fact in each case 
whether there has been any breach of the covenant for quiet 
enjoyment (i). 

If a landlord makes verbal representations as to the 
drainage of an unfurnished house, on the strength of which 
A. hands over the coimterpart and becomes tenant, the 
landlord will be liable to A. in sm action for the recovery of 
damages as for breach of a warranty collateral to the 
lease ( ;), but not if there is no warranty (k), but only a mere 
representation without fraud and made without authority (Z). 

Where innocent representations as to sanitation are made 
sufficient to entitle a plaintiff to rescission of contract, he 



O) Campbell v. WeTOoch (1866), 4 F.& F. 716 ; Affleck v. ChatUrton, 
Stondard Newgp., May 29th, 1905, p. 9. 

ih) Chanley v. J(mes (1889), 53 J. P. 280. 

(O Budd'Seott t. Daniell, [1902] 2 E. B. 351. As to the coyenant for 
quiet enjoyment in connection with a borst water-pipe, vide Andergan y. 
Oppenheimer (1880), 5 Q. B. D. 602. 

(jy De LassalUf v. OuUdfard, [1901] 2KB. 215 (doubting Long- 
T. BUmnt (1896), 12 T. L. R. 520). 



(ife) Beit y. Edwards (1896), 60 J. P. 9 ; Xennara v. Ashman (1894), 
• T. ' '" 



10 T. L. R. 213 ; affirmed, ib. p. 447. 
(Z) Green v. Sffmans (1897), 13 T. L. R. 301. 
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Ebnnot claim to be indemnified against all charges and 
38t8 incurred by reason of the lack of sanitation, for these 
ronld be damages pore and simple, but only against items 
ach as rents, rates and repairs, being obligations arising 
nder the contract (m). 

If a highway is dedicated to the public with a dangerous 
bstruction on it, such as a flight of steps or a projecting 
ap, no action is maintainable against the dedicator for 
onsequent accidents (n). 

Where a brewery company, being owners of an hotel, 
aye had to pay damages to a guest for injuries sustained 
y him through the disrepair of a chimney, it has been 
eld in the Court of Appeal in Strong d Co, of Eomsey, 
nmited v. Woodifield (L. T. Newsp., June 3rd, 1905), that 
le amount of the damages and costs could not be deducted 
)r income tax purposes. 

(m) WhitHngton t. Seale-Hayne (1900), 82 L. T. 49. 
in) RohHnt v. Jonet (1863), 16 C. B. (N.8.) 221. 
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CHAPTER XII. 

LESSOBS' EZPBESS COVENANTS. 

In some, though comparatively rare, cases the landlord 
assumes by express obligation the burden of preserving the 
premises. When he does so, the tenant cannot sue him for 
non-repair unless he has served him with notice, for other- 
wise the lessor might not know that they were needed, but 
possibly this might not apply to outside repairs visible to 
the lessor (o). So, if a tenant does the necessary repairs 
without giving notice, and then sues the landlord in respect 
of the sum spent, it has been held in the Court of Appeal 
that the latter is not liable to repay the tenant the cost of 
the repairs ; it is doubtful whether notice aliunde to the 
landlord would suffice {p). An exception is thus engrafted 
upon the ordinary doctrine that if a man contracts to do 
something, he must do it or suffer for any omission. 

If a landlord covenants to repair and fails to perform, he 
will render himself liable to third parties for injuries or annoy- 
ances consequent upon his neglect {q). As a rule the tenant 
is liable for accidents to strangers {vide ante^ p. 123) arising 
out of the disrepair of the premises, more especially when 
bound to repair (r), and there are only three circumstances 
which bring the liability home to the landlord, viz. : (a) his 
having contracted to repair {$) ; (b) his letting the premises 

(a) Malin t. Watldmon (1870), L. R. 6 Ex. 26 ; Manchester Bonded 
Warehouse Co, t. Carr (1880), 5 C. P. D. 507 ; Tredway ▼. Machin 
0904), 20 T. L. R. 726 ; X. 8, W. R, t. Floroer (1875), 1 C. P. D. 77. 

(p) Hugall T. M'Kea^ (1885), 33 W. R. 588. 

(«) MUU ▼. Temj^U" West (1885), 1 T. L. R. 503. 

(r) Oioinnell t. Earner (1875), L. R. 10 C. P. 658 ; Kieffer t. Le 
Seminaire de QuebeCy [1903] A. C. 85 ; PreUy ▼. Bichmore (1873), L. R. 
8 C. P. 401. 

(0 MUler T. Hancock, [1893] 2 Q. B. 177 ; bnt vide Broggi t. 
BoHns (1899), 16 T. L. R. 224 ; MUls v. Temple-West, ubi supra; 
Payne t. Rogers (1794), 2 H. BL 350 ; Cavalier v. Pope (1905), 74 L. J. 
K. B. 867 (injury to wife of lessee). 
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in a ruinous condition (t) ; or (o) when the tenant has a 
special licence from him to commit a nuisance (u). The 
landlord, however, is not liable for nuisances caused by his 
tenant in possession when he has no right to interfere, and 
where the nuisance is not the natural sequel to the occupa- 
tion, as in the case of smoke from chimneys (a;). It would 
appear necessary, on more modem decisions, to qualify 
(b) to some extent, inasmuch as the Injury must occur to 
some person to whom he owed some duty {y), and where he 
has neglected that duty. Lopes, J., (z) has put it : ** There 
cannot be a liability for negligence unless there is a breach 
of some duty, and no duty exists in this case to the tenant, 
and none can be alleged to strangers. The case differs 
entirely from those in which property is in a dangerous 
state by reason of which an injury happens to one of the 
public on a highway (a), or to the occupier of an adjoining 
house" (6). Lord Esheb remarks: *'It a person has a 
house near a highway, a duty is imposed on him towards 
persons using the highway ; and, similarly, there is a duty 
to an adjoining owner or occupier ; and if by the negligent 
management of his house he causes injury, in either of 
these cases he is liable " (^r). 

The liability of the landlord in these cases is based on the 
consideration that <' he has done some act authorising the 
continuance of the dangerous state of the premises " (c). 
HoNYMAN, J., sums up the position by observing : " If the 

(0 Nelson ▼. Liverpool Brewery Co, (1877), 25 W. R. 877 Qn this 
case the coart observed that the custom for landlords to do external repairs, 
in the absence of express provisions to that effect, is a practice of self- 
interest, and not a uniform, certain and well-established usage. The 
custom is not one to create a liability) ; Todd y. Flight (1860), 9 C. B. 
(N.8.) 377 ; Oandy v. Jubber (1866), 9 B. & S. 16 ; A ▼. Pedley (1834), 
1 A. & E. 822. 

(tt) White V. Jameson (1874), L. R. 18 Eq. 803 ; Harris v. James 
(1876), 45 L. J. Q. B. 645 ; Winter v. Baker (1887), 3 T. L. R. 669 ; 
Jenkins v. Jackson (1888), 40 Ch. D. 71. 

(a?) Rich V. Basterfield (1847), 4 C. B. 783. 

(y) Copp V. AUridge (1896), 11 T. L. R. 411. 

(z) Lame ▼. Cox, [1897] 1 Q. B. 416. 

(a) Vide Bowen v. Andersm, [1894] 1 Q. B. 164. 

(&) Todd T. Jflight (1860), 9 C. B. (N.S.) 377. 

(O Pretty t. Bickmore (1873), L. R. 8 C. P. 401. 
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tenant be under no obligation to repair, the landlord may be 
liable ; but if the tenant undertakes to keep the premises in 
repair, he thereby relieves the landlord from responsibility." 

A weekly tenancy does not determine without notice 
each week end, and the continuance of occupation by the 
tenant does not make the landlord liable for defects then 
existing as if there had been a re-letting at the beginning of 
each week {d), or each year in the case of a yearly 
tenancy {e), 

A landlord's covenant to repair entails an implied licence 
by the tenant to enter for the purpose and remain for a 
reasonable time (/), but not any implied allowance to a 
tenant to quit or refuse to pay rent if repairs are not 
effected {g), nor is the landlord bound by an agreement to 
put warehouse into **good tenantable repair" to do such 
repairs as would make the structure suitable for any special 
purpose, so if the tenants require extra support for their 
goods they must call the owner's attention to the fact while 
the works are going on Qi), 

A landlord's covenant to repair the external portions of a 
house entails liability to mend broken windows, being part 
of the skin of the house (i), and to maintain a partition wall 
dividing it from adjoining property. Such a wall even 
before the adjoining property is pulled down is " external," 
as forming the inclosure of the property beyond which no 
part extends. A lessor was in such a case held liable for 
the tenant's expenses in rebuilding the wall, but not for 
rent and expenses of other premises pending the restora- 
tion {k). On the other hand, a lessee, leaving a house in dis- 
repair, is liable to compensate a lessor against loss of rent {I), 

(<0 Botcen v. Anderson, [1894] 1 Q. B. 164: discussing SandfordY. 
Clarke (1888), 21 Q. B. D. 398. 

(O Oandy t. Juhher (1865), 9 B. & S. 16. 

(/) Saner v. BUton (1878), 7 Ch. D. 815. 

(^) Surplice t. FarntwoHh (1844), 13 L. J. C. P. 215. Vide also p. 134. 

(A) Mcaure t. Little (1868), 19 L. T. 287. 

(t) Ball T. Plummy (1879), 23 Sol. J. 656. It might possibly be that 
the liability would extend to the glass of a conservatory forming an 
integral portion of the house. 

(it) Oreen t. EaUs (1841), 2 Q. B. 225. 

(0 Birch T. Clifford (1891), 8 T. L. R. 103. 
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If a landlord covenants to keep premises "wind and 
water tight and in good repair outside," he must make 
good defects rendering them otherwise than wind and water 
tight, when they are notified to him, but he is not bound to 
periodically inspect the condition of the premises when he 
has no reason to suspect dilapidation. His obligation is not 
a warranty (m). 

A landlord's covenant to keep drains in **good and 
tenantable repair" does not include remedying some 
structural defects in traps (n) ; nor does a covenant to 
"keep the house and premises and the waterpipes and 
pumps in good and substantial repair" extend to cleansing 
a piece of ornamental water. It could at the utmost go no 
further than the prevention of sluices from breaking and 
causing floods (o). A lessor selling premises subject to a 
lease, and agreeing to repair at the expiry of the tenancy, 
must do so whenever and under whatever circumstances 
the lease is determined (jp). 

A landlord's failure to repair under a covenant so to do 
does not justify a tenant in throwing up possession, 
whether the agreement be by parol or under seal; the 
tenant's proper remedy is by action under the contract (q), 
but the tenant may execute the necessary works and deduct 
the sum spent from his rent (r). 

In regard to a lessor's covenant to "rebuild" premises 
in case they are burnt, "in the same state they were in" 
before the fire, it has been h^ld that the obligation compels 
him to replace them in the state they were in when let, 
and not to rebuild his tenant's additions (s). 

(m) Hampton y. Galloway (1899), 1 Fras. 501. 

(n) Per Wills, J. : Mugall t. McKean (1884), C. & E. 391 ; affinned, 
S3 W. R. 588 (vide this case on appeal also as to notice). 

(o) Bird T. Mwe* (1868), L. R. 3 Ex. 225 ; cf, Dashwood y. Magniac^ 
[1891] 3 Ch. 306. 

(j?) Goodson Y. OouldtmUh (1826), 2 C. & P. 655. 

(g) Surplice y. FamtwoHh (1844), 13 L. J. C. P. 216 ; HaH y. 
Windior (1843), 12 M. & W. 68. 

(r) BeaXe and Taylor's Case (1690), 1 Leon. 237 ; but obserYe the 
qM€ere in report in 1 Cro. 222. Vide Brooke's Abridgment (1573), Title 
*< Dett," cases 27 and 236, and of, case 72. 

(0 Loader y. Kemp (1826), 2 C. & P. 376. 
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A lessor, who had covenanted to rebuild after' the end of 
four years and on receipt of a stated notice, was held by 
the Court of Appeal not to have repudiated his covenant 
by frequent statements before that time that he was and 
would be unable to obtain the money to rebuild, and the 
lessee was declared unable to obtain damages when he had 
himself exercised an option to determine the tenancy at the 
expiration of the four years in question (t). 

If a landlord agrees to allow the tenant, and the latter 
agrees to expend, £20 on repairs, and afterwards he dis- 
trains for rent, it has been held that the tenant can recover 
in respect of the repairs on the special agreement, while the 
landlord can distrain for the whole rent (u), but the tenant 
can retain the sstme out of rents if expressly JEkgreed (x). 

If landlord and tenant agree to bear jointly the expenses 
d repairs, the repairer must not alter the nature of the 
object repaired (y). 

(0 Johnston y. hfilling (1886), 16 Q. B. D. 460. 

00 Orahwnh y. Tate (1818), 1 M. & S. 609. 

(») DMman v. King (1837), 4 Bing. N. C. 106. 

(y) Mayor of London v. Bamt$ (1896), 12 T. L. R. 135. 
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CHAPTEE XIII. 

BEPAIBS AS BETWEEN ADJACENT NEIGHBOUBS. 

The primd facie privilege of every occupier is to enjoy 
without interference from any invasion of filth coming from 
artificial structures on adjoining property unless bound by 
prescription or otherwise to endure it, and the burden of 
showing this rests on those seeking to impose it. The 
right is an incident of possession not depending on the acts 
or omissions of other people. It is independent of what 
they may know or not know of the state of their property 
and of the care or want of care which they may have taken 
of it. So a plaintiff bound to receive sewage through pipes 
from other property was entitled to recover against an 
adjoining occupier for loss sustained through a defective 
conduit of which the defendant had no knowledge, and 
therefore was not cognisant of its disrepair. The defen- 
dant was possibly entitled to call upon the owners and 
occupiers of other tenements sending sewage matter to 
contribute to the expenses of repair. The defendant was 
liable as tenant in possession (z). This doctrine has been 
followed in a case where cattle were injured through 
defective fencing (a). 

A lessor is under no implied obligation to keep up the 
fences of closes retained by himself and abutting on his 
tenant's land so as to prevent the latter's cattle from 
straying on to them, nor is there any implication when 
land is let for agricultural purposes that no noxious plants 
grow there (6). 

(z) Hmiphries v. Cousins (1877), 2 C. P. D. 239. Qf, Blackbubn, J., 
in Tarry y. AsJUon (1876), 1 Q. B. D. at p. 319 ; and cf. Boss v. Fedden 
(1872), L. R. 7 Q. B. 661. 

(a) Firth v. Bowling Iron Ci».(1878), 3 C. P. D. 254 ; cf. Churchill v. 
Fvans (1809), 1 Taunt. 529. 

(ft) Frskine v. Adeane (1873), L. R. 8 Ch. 756. 
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If an owner of two adjoining closes (A and B) separated 
by a fence and gate, always repaired by the occupier of B, 
sold close A to the plaintiff, and afterwards sold close B 
to the defendant, it has been held that the latter was not 
bound to repair the gate unless he or his vendor had made 
some specific bargain with the plaintiff to that effect. The 
doing of occasional repairs is not evidence of such a 
bargain (c). Where, however, the owners and occupiers of 
an ancient copyhold enclosure had always repaired a fence 
belonging to the enclosure between it and the common 
waste land of the manor, the jury can draw as an inference 
that the lord, when granting exclusive possession of the 
land, did so subject to the grantee's obligation to fence as 
against the lord's cattle and those of the other copyholders 
turned out on the waste of the manor, so that the owner or 
occupier was bound to keep up the fence as against 
adjoining occupiers after the wastes of the manor were 
enclosed under a modern Enclosure Act {d). 

If, however, adjacent residents agree as to certain altera- 
tions in the method of discharging rain-water from the 
premises of the plaintiff into those of the defendant, and by 
reason of a stoppage in a pipe, without negligence of the 
defendant, the water flows back and damnifies the plaintiff, 
no action lies (e). 

Where water is supplied for all the tenants in a house, its 
escape into a lower floor cannot be visited on the occupier 
of the upper floor in the absence of negligence ; sectM, 
possibly, if his attention had been drawn to a defect (/). 

One tenant in common of a house who expends money on 
ordinary and necessary repairs or improvements has no 
right of action against his co-tenant for contribution unless 
some request has been made : in a suit for partition it is 
usual to have an inquiry as to expenses of which nothing 
could be recovered so long as the parties enjoyed the 

(<?) Boyle T. Tamlyn (1827), 6 B. & C. 829. 
(rf) ^^her V. Whiteley (1865), 34 L. J. Q. B. 212. 
(O GUI y. JEdouin (1895), 11 T. L. K. 378. 

CO Hoti V. Fedden (1872), L. R. 7 Q. B. 661 ; Blake v. Woolfy [1898] 
2 Q. B. 426. Vide also Anderson t. Ojfpenheimer (1880), 6 Q. B. D. 602. 
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Dperty in oommon. One party will not be allowed to get 
3 increase of value without making some allowance, 
its for partition or sale constitute modes whereby money 
pended by one tenant in common for repairs can be 
covered {g). 

When the owner of one moiety of a property, who was 
K> tenant for life of the whole, borrowed on mortgage and 
ant the money with other moneys on permanent improve- 
mts, it was held in an action after her death for the 
rtition of the property that the present value of the 
provements (not exceeding the sum borrowed) should be 
beably borne by the owners of both moieties {h), 

g) Leigh v. Dickeson (1884), 16 Q. B. D. 60. 

h) Re Jones, Farringtm ?. Forrester, [1893] 2 Ch. 461 ; Teasdale v. 

ndenan (1864), 33 Bear. 534. 
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CHAPTEK XIV. 

LESSEES' EZPBESS COVENANTS. 

In the majority of cases the burden of repairs is thrown 
upon the tenant by an express covenant. These abrogate 
all implied contracts to repair (i). These covenants vary 
in a great degree both as to substance and form, and it 
is necessary therefore to construe each one as it comes 
before the practitioner with special regard to its own 
peculiar verbiage. 

In some shape or other a covenant to keep and deliver up 
the premises in repair and to allow the lessor to enter and 
view the state of repair is ** usual,*' and can be inserted 
where an agreement for a lease only provides for *' usual 
covenants"; but it must be remembered that there is 
progress in these matters, and a covenant unusual in one 
generation may possibly be ''usual" in another (fTomjp- 
shdre v. Wickem (1878), 7 Ch. D., at p. 561; followed 
Bishop V. Taylor (1891), 39 W. R. 642). 

Some forms of covenants refer not only to structural but 
ornamental repairs, and impose various burdens in the 
way of "putting," "keeping," or "yielding up" premises 
in conditions of "good," " tenantable," "habitable" or 
"substantial*" repair, and either with or without some 
proviso as to " fair wear and tear." The cases to which 
reference is subsequently made will elucidate the construc- 
tion of many of the more ordinary collocations of words. 

A tenant is not liable for acts of demolition performed 
before the lease is executed, even though the habendum 
states that the premises are holden as from a day prior 
thereto {k), 

(0 Standen t. Christmas (1847), 10 Q. B. 135 ; but vide White v. 
MehoUon (1842), 4 Man. & Gr. 95. 

(*) Shaw T. Kay (1847), 1 Ex. 412 ; cj. White v. Nieholsan (1842), 
4 Man. k Gr. 95. 
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Conditions Prbcbdbnt. 

In many cases a tenant's covenant to repair has to be 
read in connection with some duty to be performed on the 
part of the landlord. 

If a lessor verbally undertakes to make a cellar dry for 
wine storage, and on this a lessee signs an agreement to 
take a lease, and enters for two years, paying rent under 
protest, the non-performance of the promise entitles the 
lessee to resist specific performance of the contract to take 
a lease {Lamare v. Dixon (1873), L. R. 6 H. L. 414 ; 
Smith V. Eldridge (1864), 16 C. B. 236 ; Dawes v. Dowling 
(1874), 31 L. T. 65). 

In some cases certain landlords' undertakings have been 
regarded as a condition precedent, and in others a mere 
stipulation. The following have been decided to be condi- 
tions precedent : A landlord's imdertaking ** to complete the 
whole work [of repairs] necessary by the 14th of June next," 
on non-fulfilment of which the potential tenant could decline 
to enter into occupation (Z) ; a covenant by the tenant to 
keep premises in repair " from and after" their repair by 
the lessor (w), or '* the same being first put " into repair by 
the landlord (a phrase compelling the latter to repair the 
whole premises before calling on the tenant to do any- 
thing) (n), or the landlord '' having first put the premises 
into good and tenantable repair " (o) ; an agreement to 
expend a given sum in substantial improvements and 
additions "under the direction and with the approbation 
of some competent surveyor to be named by the lessor " ( j?), 
or to complete houses '' under the direction and to the 
satisfaction of the surveyor" (g), and an agreement to 
repair, " the lessor allowing and assigning timber for the 



(0 Tidey t. Mollett (1864), 33 L. J. C. P. 235. 

(m) Slater ▼. Stone (1622), Cro. Jac. 645. 

In) Neale y. Ratcliff (1850), 15 Q. B. 916 ; ef, Cmwter v. Maepheram 
(1846), 5 Moo. P. C. C. 83. 

(o) Coward v. Gregory (1866), L. R. 2 C. P. 153, 

(jO Coombe v. Greene (1843), 11 M. & W. 480. 

(a) Hunt T, Bishop (1853), 8 Ex. 675; cf, Jones y. Cannoek (1952), 
3 H. L. Cas. 700. 
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repairs " (r). In this case the condition is met by the 
lessor being always ready and willing to furnish timber (s) : 
until met the tenant is not liable for his omission to 
repair {t). 

On the other hand, the following have been decided to 
be other than conditions precedent : A tenant's covenant 
to repair, the premises leased " being previously put in 
repair and kept in repair" by the landlord; the words 
"kept in repair" seem to have spoilt the effect of ''put 
into repair" as a condition precedent, and indicated two 
independent covenants (u). So, also, there is no precedent 
condition if a tenant agrees to repair ** having or taking in 
and upon the said demised premises competent and 
sufficient housebote ... for the doing thereof without 
oonunitting any waste or spoil " (x); the same is the case 
where there was a tenant's covenant to repair, the landlord 
by a subsequent clause agreeing but failing, on notice from 
the tenant, to find materials for repairs ; the tenant should 
have repaired and claimed the cost of the materials from 
the lessor (y). Nor is there a condition precedent where 
there is a covenant to repair, the whole of the work being 
left to the superintendence of certain individuals (z) ; nor 
where the lessee was pledged to expend £200 in repairs " to 
be approved " by the lessor and << to be done in a substan- 
tial manner." The tenant was to be '' allowed the siun of 
£200 towards such . . . repairs . . . out of the 
first year's rent of the said premises." It was held that 
the landlord's approval was not a condition precedent to 
the lessee's retaining the rent (a). Nor was there such a 

(r) Thonuu v. Cadwallader (1744), Willes, 496. Where there is a 
eorenant to gire timber rafficient for the repairs, it most be sufficient in 
qnalitj and quantity iSneU y. Snell (1825), 4 B. & C. 741). 

(#) Martfn r. aue (1862), 18 Q. B. 661. 

(0 Counter t. Maepherton (1845), 5 Moo. P. C. 83 ; NeaU v. Rat- 
eliffe 0^60), 16 Q. B. 916 ; Jones t. Cannock (1852), 3 H. L. Cas. 700 ; 
Qnoard v. Gregory (1866), L. R. 2 C. P. 163. 

(») Jonet V. Cannock (1852), 3 H. L. Cas. 700. 

(ar) Dean, etc, of Bristol t. Jones (1859), 28 L. J. Q. B. 201. 

(y) Tucker v. Linger (1882), 21 Ch. D. 18. 

(2) Jones T. Qmnock (1852), 8 H. L. Cas. 700 ; of. Hunt v. Buhop 
0863), 8 Ex. 675. 

(4) Dallman v. King (1837), 4 Bing. N. C. 106 ; affirmed, Stadhard ▼. 
Lte (1863), 32 L. J. Q. B. 75. 
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condition where a lessee covenanted to put a house in 
repair before a named date, " 5,000 slates being found, 
allowed and delivered by the lessor," and afterwards to 
keep it in repair. The word *' being " was regarded as a 
'' middle word " which might signify either that the slates 
had been or would be provided. The phrase was held to 
be more a covenant than a condition precedent (6). 

Where the landlord has agreed to allow a fixed sam for 
repairs and the tenant has agreed to expend it, the landlord 
can distrain for a half year's rent and the tenant cannot 
recover anything in respect of the repairs in an action for 
money had and received, although he could recover on the 
special agreement (o). 

With regard to the approval of surveyors, it has been held 
in a case of ejectment for alleged forfeiture that if those who 
tried the cause thought that the surveyor should have been 
satisfied, although he was not, that would be sufficient and 
no forfeiture would be incurred (d). 

The general tendency of the courts is to regard these 
conditions as independent rather than precedent, more 
especially where the covenantor has derived some benefit. 
As Watson, B., has put It : " We must look to the sub- 
stance and real intention of the parties rather than to any 
particular expression. It is often difficult to say what 
covenants are conditions precedent and what are not : and it 
is well to adhere to the canons laid down by Mr. Serjeant 
Williams for determining the question " (e). 

Where a grant of a renewal of a lease is subject to a 
condition precedent as to the premises being in repedr, it is 
necessary that even trifling dilapidation should be made 
good before applying for the privilege (/). 

(J) MuckUttone v. ThomM (1739), WiUes, 146. 

ip) Oraham y. Tate (1813), 1 M. & S. 609. 

(i) Doe V. Jonet (1848), 2 C. & K. 743. 

(e) Newson t. Smythiea (1868), 3 H. & N. 840 ; vide WUliam'i 
Saundert (1871), yoL i., pp. 561 et geq, 

(/) Mwh V. Underwood (1876), 2 Ch. D. 310 ; Bastin v. Bidwell 
(1881), 18 Ch. D. 238 ; Job ▼. Banister (1856), 26 L. J. Ch. 125. 
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Repaibs aptbb Notice. 

As to lessor's covenants and notioe, vide cmte, p. 131. 

The lessee's covenant to repair is often followed by 
another covenant to repair after notice from the lessor. 
These are separate and independent obligations, and re- 
entry can be made for a breach of the first, though no notice 
be given under the second (gr), and there is no necessity to give 
that notice before taking steps under the first covenant (h). 
Where the premises being in disrepair, the landlord gives 
notice to repair "within three months," this amounts to 
waiving the forfeiture incurred by the breach of the general 
covenant to repair, and the landlord could not bring eject- 
ment until the three months had expired (t); a second 
notice could be given under the general covenant if no 
attempt is being made to meet the requirements of the first 
notice trnder the special covenant (A;). Where, however, 
the notice is not specific to repair within a named period, 
but is general in terms, it amounts to a notice to repair 
as soon as may be, and a landlord does not lose his right 
of entry if the repairs are not effected by the tenant, such 
notice not being a waiver of the forfeiture incurred by the 
breach of duty to repair (Z). 

A covenant to repair during the term after three months' 
notice and to leave in repair at the end of the term are 
distinct clauses, and notice is not necessary to sustain action 
for non-repair at the end of the term {m). On the other 
hand, a covenant to repair at all times, when, where, and 
as often as occasion requires during the term and at furthest 
within three months after notice is one covenant, and it 
cannot be stated as an absolute covenant to repair at all 

(y) Baylu V. Le Gro$ (1858), 4 C. B. (N.8.) 537 ; but tfide now Con- 
Tejancmg and Law of Property Act, 1881, 8. 14, pogt^ p. 145. 

(*) Wood V. Day (1817), 7 Taunt. 646. 

(0 Doe V. Meux (1825), 4 B. & C. 606. 

(i) Cote V. Smith (1886), 2 T. L. R. 778. 

(Z) Iho T. Perkins (1867), L. R. 2 Ex. 92 ; Boe t. Paine (1810), 
2 Camp. 520. 

(») Sarfiet t. ButoJier (1622), Cro. Ja. 644. 



Digitized by 



Google 



144 Repai£s and Improtemsnts. 

times when, where, and as often as occasion shall reqture 
during the term (n). Covenants, however, to complete 
certain messuages within two months " and also " to repair 
them during the term are independent, though the premises 
were never finished (o). 

Where there is the general covenant to repair and a 
further one to do so after notice from lessor, in default the 
lessor being able to enter and do the repairs himself at the 
lessee's cost, the lessor's decision to do the repairs himself 
waives the forfeiture incurred (p) (as to the effect of waiver 
being limited to breach specially referred to, vide 23 & 24 Vict. 
c. 38, s. 6). Acceptance of rent of leaseholds, subject to 
covenants to repair with re-entry on default after a given 
notice, does not amount to a waiver whether the rent is due 
while the notice is current (q) or after it has expilred, par- 
ticularly if the premises continue in disrepair (r) : the 
breach being a continuing one, no new notice is required in 
respect of non-repair after the expiry of the time mentioned 
in the notice, and a claim for a quarter's rent due three 
days after the expiration of a notice to repair does not a£fect 
the right to possession in respect of non-repair after the 
date when the rent fell due (s). Where, however, there 
is a continuing breach and the lessor has both received 
rent and called on the lessee to perform covenants to repair, 
he cannot insist on forfeiture (t), 

A waiver of a landlord's right to re-enter applies to past 
breaches only and not to continuing breaches, such as 
neglect to **keep" in repair (u) (a covenant to **put" in 



(n) Hortefall v. Tettar (1817), 7 Tannt 385. 

(o) Bennett v. HerHng (1867), 3 C. B. (NA) 370 ; Jacob t. Down, 
[1900] 2 Ch. 156. 

(«) Doe V. Lewis (1836), 5 A. & R 277 ; as to case of anderlease, vide 
Williams ▼. WUliams (1874), L. R. 9 C. P. 669. 

(q) Doe V. Brindley (1832), 4 B. & Ad. 84 ; Cronin v. Rogers (1884), 
C. & E. 348. 

(r) FryeU v. Jeffreys (1795), 1 Esp. 393. 

(0 Penton v. Bamett, [1898] 1 Q. B. 276. 

(0 Gfri/J^wv. r(wnife*n*(1880), 42L.T. 359. 

(u) Cotoard v. Gregory (1866), L. R. 2 C. P. 163 ; Doe v. D%nford 
(1882), 2 C. & J. 667. 
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repair is not continuing (a;) ). The receipt of rent not being 
a waiver of a continuing breach of covenant, if a lessee is 
bound, under penalty of forfeiture, to repair within a 
reasonable time and after a breach the lessor accepts rent, 
the reasonable time does not begin afresh after the accept- 
ance of the rent : if the lease had named a specific time, 
e.g., five days within which the lessee was to repair, 
instead of '' a reasonable time," receipt of rent would have 
been a waiver of an actual breach, but not a waiver of a 
neglect to repair during that specific time, for then there 
was no complete breach (y). Where a tenant is under a 
building agreement and its conditions are unfulfilled and 
afterwards the landlord demands and obtains rent, the 
acceptance of rent operates as a recognition of tenancy and 
it does not matter that the receipt is drawn ''without 
prejudice to any breaches of covenant"; it might have 
mattered had the demand for rent been so drawn (z). 

If a notice to repair is given and negotiations take place 
on an offer by the lessee to sell his interests, the notice 
becomes suspended till the negotiations end, and from that 
date only can the notice be csJculated. Equity will reUeve 
against an ejectment founded on the original notice (a). 

If the facts of a case reveal acts on the part of a lessor 
which amount to an eviction, he] cannot treat non-repair of 
premises, during the period of such eviction, as a forfeiture 
of the term (i). 

Section 14 (1) of the Conveyancing and Law of Property 
Act, 1881 (44 & 45 Vict. c. 41) (which does not alter con- 
tracts, but only gives a discretion as to reUef (c) ), provides 
that the right of re-entry or forfeiture under any proviso or 
stipulation in a lease for a breach of any covenant or 



(») Caujard y. Gregory (1866), L. R. 2 C. P. 153. 

(y) Doe Y, Jones (1860), 5 Exch. 498. 

(2) Strong T. StHnger (1889), 61 L. T. 470. 

(fl) Hitghet T. Metropolitan Bail, Co. (1877), 2 App. Cas. 439 ; as to 
eifoct of an order of court on a notice, vide Doe t. Brindley (1832), 
4 B. A: Ad. 84. 

(J) PeUaU V. Boosey (1862), 31 L. J. C. P. 281. 

(/) CoatsujoHh T. Johnson (1886), 56 L. J. Q. B. 220. 

B.I. L 
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condition shall not be enforceable "... unless and 
until the lessor serves on the lessee a notice specifying the 
particular breach complained of and, if the breach is 
capable of remedy, requiring the lessee to remedy the 
breach, and, in any case, requiring the lessee to make 
compensation in money for the breach, and the lessee 
fails, within a reasonable time thereafter, to remedy the 
breach, if it is capable of remedy, and to make reasonable 
compensation in money, to the satisfaction of the lessor, for 
the breach.'' The section does not apply to a tenanoy 
under an agreement for a lease where there is no actual 
lease (d) ; it applies, however, where there is an agreement 
for a lease of which the tenant is entitled, independently of 
the Act, to demand specific performance (e). 

An assignee of a lease benefits by the section (/). As to 
underlessees and underleases, vide Conveyancing and Law 
of Property Act, 1892 (55 & 56 Vict. c. 13), ss. 4 and 5. 

In regard to a time limit imposed by a notice as to dis- 
repair, BiGBY, L.J., has held that a period named in a 
notice under the above section was ** reasonable," as it was 
similar to that contained in one of the repairing covenants 
in the lease (g) ; the circumstance that the lease mentioned 
three months within which to make good dilapidations, 
whilst the notice specified one month, was not deemed by 
Eesbwich, J., a good ground of objection to the notice (h). 
The notice need not specify any particular portions of the 
premises as needing repairs or painting (•), but the legisla- 
ture intends that the tenant should be informed of the 
particular condition of the premises which he is required 
to remedy. The word ''breach" means the neglect to deal 

(d) Swam v. Ayres (1888), 21 Q. B. D. 289 ; Ayling v. Mercer (1885), 
W. N. 166. For eflfect of Jadicatnre Acts on " agreements for leases," see 
Walsh V. Lonsdale (1882), 21 Ch. D., at p. 14, and Fawcett's Landlord 
and Tenant, drd ed., p. 81. 

(e) Lowther y. Heaver (1889), 41 Ch. D. at 261 ; Strong v. Stringer 
(1889), 61 L. T. 470 ; of, Manchester Brewery Co. ▼. Coombs, [1901] 
2 Ch. at p. 619. 

(/) Cronin y. Mogers (1884), C. & E. 348. 

Of) Pewton ▼. Bamett, [1898] 1 (J. B. 276. 

(A) Re Serle, Gregory v. Serle, [1898] 1 Ch. at p. 667. 

(i) Re SerUy [1898] 1 Ch. 652 ; Fletcher v. NoJces, [1897] 1 Ch. 271. 
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with the condition thns pointed out and not merely failure 
to comply with the covenants in the lease. The common- 
sense view is that tenants must know what they are 
required to do (k). 

The notice should, however, be so distinct and specific as 
to tell the tenant what are the particular things complained 
of so that he may remedy them before an action to enforce 
forfeiture is brought. It is not " specifying the particular 
breach complained of *' to simply say " you have broken the 
covenants for repairing." Section 14 is designed to put a 
tenant in a better position than he was in before it was 
enacted (Z). 

It is not quite clear whether it is sufficient to insert in a 
notice as to painting not having been done "every third 
year " or ** in every seventh year." It may be wiser where 
a lease has been running some time to specify the years with 
more particularity (m). 

A notice under this section is not invalid in toto when 
referring to several distinct alleged breaches of covenants, 
if it transpires that some of the alleged breaches have 
not taken place or that the landlord cannot rely on them {n), 
and it would appear from the remarks of Buckley, J., in 
this case, at p. 503, that a Court of Appeal decision relied 
upon to the contrary effect must be construed as referring 
not to the notice there given being bad, but that the 
proceedings consequent upon it were bad (o). It will also 
render a notice ineffective if it infers only to a breach 
which by acceptance of rent has become waived as sup- 
porting a forfeiture (p). 



(t) PeiUon y. Bamett, [1898] 1 Q. B. 276. 

(0 Fletcher ▼. Noket, [18971 1 Ch. 271 ; MaUhewt v. Usher (1899), 
68 L. J. Q. B. 988 ; reyereed in C. A., bnt this point not affected, [1900] 
2 Q. B. 636. 

(w) Re Serle, [1898] 1 Ch. at p. 656. 

in) Pannell y. OUy of London Brewery Co,, [1900] 1 Ch. 496 ; ef. 
Loci V. Pearce, [1893] 2 Ch. 271. (A notice under s. 14 of the Conyey- 
andog and Law of Property Act, 1881, may be good, although it does not 
require payment in money as compensation. Applications by lessees must 
be by action commenced by writ, and not by originating snmmons.) 

(a) Hiyrtey Ettate, Limited y. Steiger, [1899] 2 Q. B. 79. 

(i?) Jacob y. Dovon^ [1900] 2 Ch. 156. 

l2 
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As to oompensation for surveyor's and solicitor's costs, 
vide Conveyancing and Law of Property Act, 1892 (55 & 
56 Vict. c. 13), s. 2 (q), by which Skinners Co. v. Knight, 
[1891] 2 Q. B, 542, has been superseded. 

The liability to repair still attaches when a tenant holds 
over at the expiration of his lease containing a covenant to 
repair, as this obligation is one of those applicable to a 
yearly tenancy (r), as is also a liability to rebuild after 
fire (5), but not one to do substantial repairs (t) or paint in 
seven years unless he occupies for that period {u) or to 
repair prior to occupation (a;). 

The payment of rent in the ordinary way and giving of 
notice to quit as under the original agreement is evidence of 
a holding over under its terms, even though the reversion 
has been assigned, and binds the tenant to the covenant to 
repair contained in it (z) ; if the lessee assigns he is still 
liable under the covenant for the whole term and becomes a 
surety for the assignee (a) ; the liability subsists, although 
the landlord evicts the tenant (b), and up to the time of 
yielding up of possession, when a company, under the 
Lands Clauses Consolidation Act, 1845, acquires the 
premises (c). 

Where a covenant is to keep and yield up in repair, it is 
no defence to an action for breach to say that the premises 

(q) The section does not apply to a lessee who complies with the notice, 
nor does it giye any relief to a lessor against an under lessee {Mnd r. 
NiTieteenth Century Building Society, [1894] 2 Q. B. 226). 

(r) Ecclesiastical Commissioners v. Merral (1869), L. R. 4 Ex. 162 ; 
Digby v. Atkinson (1815), 4 Camp. 275 ; Brown v. Trumper (1858), 
26 Beav. 11 ; Johnson t. Churchwardens of St. Peter, Hereford (1836), 
4 A. & £. 520. 

(0 Digby v. Atkinson (1815), 4 Camp. 276 ; tide Johnson v. Church- 
wardens, etc,, supra. 

(0 Botoes y. Croll (1856), 6 E. & B. 255 ; Doe v. Amey (1840), 
12 A. & E. 476 (as to taking snccessive crops). 

(u) MaHin v. Smith (1874), L. R. 9 Ex. 50. 

(a?) Pinero v. Jttdson (1829), 6 Bing. at p. 210. 

(z) Wyatt T. Cole (1877), 86 L. T. 613. 

(<») Brett V. Cumberland (1617), Cro, Jac, at p. 522. 

(b) Newton v. AUin (1841), 1 Q. B. 618; Morrison t. Chadtcifk 
(1849), 7 C. B. 266 (the covenant for the payment of rent is, howerer, 
snspended). 

(c) Mills V. East London Union (1872), L. R. 8 C. P. 79. 
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were destroyed more than twenty years before : a fortiori 
where the defendant has destroyed them ; nor is it material 
that valuable premises have been raised in their place, 
except in regard to reduction of damages. The Statute 
of Limitations does not affect a continuing breach of 
covenant (d). 

The lessee's liability may end by surrender which 
expressly or impliedly indicates an intention on the tenant's 
part to yield up and on the lessor's part to reacquire posses- 
sion of the premises. Where a tenant informs the landlord 
that he is in pecuniary difficulties and the landlord puts up 
" To Let " bills in the house, the tenant further sending in 
his keys which were returned in vain, the tenant having 
quitted, it has been held that the landlord's entry to effect 
necessary repairs and decoration and the facts above- 
mentioned did not constitute such possession as was 
inconsistent with the continuance of the tenant's term, and 
no surrender by operation of law had been effected (e) : a 
surrender has been brought about where the landlord asked 
the tenant for permission to send workmen to repair in 
accordance with a notice from a local authority, the tenant 
replying that she deemed it a disturbance and subsequently 
leaving the premises and sending the key to the landlord. 
The court thought the facts resembled eviction but that the 
result might have been different if the landlord had intimated 
that the key was only accepted to enable the repairs to be 
done and that the tenancy continued with a right to the 
tenant for compensation. The court thought that the 
leisurely course adopted indicated that the lessor was 
treating the house as his own (/). 

Covenants bunning with the Land and Bbvebsion. 

The question whether particular covenants or conditions 
'' run with the land " is determined by the common law and 
the authorities treat them as governed by the same 

(<0 Maddoek v. Mallet (1860), 12 I. R., C. L. 173. 
(0 SmUh V. Blackmore (1885), 1 T. L. K. 267 ; Besiell ▼. Landtherg 
(1846), 7 Q. B. 638. 
(/) 8mUh ▼. RoherU (1892), 9 T. L. R. 77. 



Digitized by 



Google 



150 Repairs and Impbovembnts. 

principles (g), *' The true principle is that no covenant or 
condition which affects merely the person, and which doe« 
not aflfect the nature, quality, or value of the thing demised 
or the mode of using or enjoying the thing demised, tons 
with the land." In addition there are collateral covenants 
or conditions which, on equitable principles and in a restric- 
tive sense, bind the assignee. The principle is, however, 
confined to those of a negative character and depends on 
notice (h). It is the nature of the covenant more than the 
circumstance that the word ** assign" is used which de- 
termines whether or no it ** runs " (i). To make the word 
" assign " necessary it must be a covenant absolutely to do 
a new thing ; unnamed assignees are bound in regard to a 
covenant to do something conditionally, e.g., if there are 
new buildings, to repair them (j). 

** The doctrine of conditions running with the land is 
confined to covenants annexed to the land by the indenture 
of demise, and there is no instance, so far as I know, in 
which a mere assignment of a parol tenancy has been held 
to pass to the assignees the right to enforce collateral 
stipulations " (k) ; if, however, a landlord consents to the 
substitution of the assignee in the place of the original 
tenant, a new contract, in the case of yearly tenancies also, 
would be set up and the court could infer the same terms 
as subsisted in the case of the original lessee (Q. Some 
such act as acceptance of rent would be necessary to show 
the recognition of the new tenant (m) ; as to whether a 
recognition has been effected, a question arises for the 
jury (n). It is conceived that s. 25 (6) of the Judicature 

O) Stevem v. Copp (1868), L. R. 4 Ex. 20, and mde 82 Hen. 8, c. 34, 

8. 1. 

Ch) Per Lord RussELL in Horsey Ettate, Limited v. Steiger, [1899] 
2 Q. B., at p. 89 ; Rogers v. Hosegood, [1900] 2 Ch. 388. 

(i) White V. Southend Hotel Co., [1897] 1 Ch., at p. 774. 

O*) MinshuU V. Oakes (1868), 2 H. & N., at p. 809. 

(Jt) Per Lush, J., in Elliott v. Johnson (1866), L. R. 2 Q. B., at p. 127 ; 
but Tide Hemingway t. Fernandes (1842), 18 Sim. 228. 

(0 Bwktoorth v, Simpson (1835), 1 C. M. & R. 834 ; Manchester 
Brewery Co. v. Coombs (1901), 2 Ch. 608. 

(w) EllioU T. Johnson (1866), L. R. 2 Q. B. 120. 

(n) Smith y. Eggington (1874), L. R. 9 C. P. 146. 
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Act, 1873, would now transfer the benefit of stipulations in 
parol demises as ohoses in action (o) to the assignee {vide 
Manchester Brewery Co, v. Coombs (s), and Conveyancing 
Act, 1881, ss. 10—12, jpost, p. 157). 

By virtue of 32 Hen. 8, c. 34, covenants which ** run 
with the land " also '* run with the reversion," e.g,t a 
covenant to repair (jp) : (collateral covenants not being hit 
by it (q) ) ; the statutes 32 Hen. 8, c. 84, and 4 Anne, c. 16, 
do not apply where S. makes a parol demise to M. from 
year to year, and M. by deed assigns his interest to X., 
whom S. refuses to recognise as tenant. When S. had 
assigned his reversion to the plaintiffs (who had never 
accepted the new tenant), and they were seeking to recover 
arrears of rent against M., it was held by the Court of Appeal 
that no estate remained in M. after assigning his yearly ten- 
ancy, that the statute 4 Anne, c. 16, was inapplicable, that 
there was no privity of contract or estate between M. and 
the plaintiffs, and that the action was not maintainable (r). 
The recognition of the tenancy by the assignee of the 
reversion is a question of fact and may be affected by 
acceptance of rent (s). It is conceived that s. 25 (6) of the 
Judicature Act, 1873, would transfer now to the assignee 
the benefit of stipulations in parol demises as choses in 
action {vide Manchester Brewery Co. v. Coombs {s), and vide 
Conveyancing Act, 1881, ss. 10—12, post, p. 157). 

Both lessors and lessees in leases for years under seal 
remain bound after assignment on covenants, such as those 
relating to repairs, which run with the reversion or with 
the land {t). 

(p) Vide definition of " chose in action " in Xing v. Victoria iTtsurance 
G>., [1896] A. C, 250. 

(p) Matures v. Westwood (1698), Cro. Eliz. 599. 

(^) Vide end of note to Spencer's Case (1583), 5 Coke, at p. 18. 

(r) AUooeh ▼. Moorhouse (1882), 9 Q. B. D. 366 ; Standen v. Christ- 
mas (1847), 10 Q. B. 136 ; Brydges v. LewU (1842), 3 Q. B. 603. 

(0 amith ▼. JSggington (1874), L. R. 9 C. P. 145 ; Wyatt t. Cole (1877), 
36 L. T. 613 ; OtynUsh y. 8tubhs (1870), L. R. 5 C. P. 334 ; ^sidt Man- 
cluster Brewery Co, v. Coombs, [1901] 2 CJh. 608 ; Phillips v. Miller 
(1875), L. R. 10 C. P. 420. 

(0 Stuart V. Joy, [1904] 1 K. B. 362 ; Eccles v. MUU, [1898] A, C, 
At p. 371 ; HumhU v. Langstoj^ (1841), 7 M. & W. at p. 630. 
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A covenant which runs with the land does not offend 
against the rule affecting perpetuities because it is annexed 
to the land, and creates something in the nature of an 
interest in the land (u). 

Amongst the classes of covenants which run with the 
land (binding the assigns though unnamed), are included 
all covenants to repair (v) ; covenants touching the thing 
demised and relating to something in esse at the time of 
the demise, such as covenants to put into tenantable repair, 
also to yield up in repair (x) ; to keep in repair (y) ; and to 
insure against fire (z) in London and possibly outside {vide 
Ex parte Gorely (a), Simpson v. Scottish, etc, Co, (6), and 
ante, p. 123). The inclusion of fire insurance would appear 
to be the result of the covenant being, in effect, one to 
repair by virtue of 14 Geo. 3, c. 78, s. 83, enabling a person 
interested to require rebuilding (a). An owner must apply to 
the insurance company before they settle with the tenant 
insuring and in no case can the owner rebuild and claim the 
policy (6). There are also included in the list covenants to 
supply water at a specified rate (c), to repair, renew, and 
replace tenant's fixtures and machinery fixed to the pre- 
mises, but secus in the case of mere utensils or movable 
ihattels used in the business carried on in the premises 
lemised and being there at the time of the demise {d) ; also 
;ovenants to pay for tenant's property at the end of the 



iCh. 



w) jVuller V. Trafford, [1901] 1 Ch. 54 ; Rogers v. Hotegood, [1900] 

" 388. 

(r) Spencer's Case (1583), 5 Coke, 16 A ; Dean of Windsor's Case, 
bid., 24 A ; Wakefield v. Brown (1846), 9 Q. B., at p. 223 (" repair and 
ttint"). 

(ar) Martyn v. Cltier (1852), 18 Q. B. 661 ; Matures v. Wettwood 
1698), Cro. Elia. 599. 

(y) Williams v. Earle (1868), L. R. 3 Q. B. 739 ; Easterby v. 
^mpson (1830), 6 Bing. 644 (assigns named). 

(c) Clark V. Glasgow Assurance Co. (1854), 1 Macq. 668 ; Vernon v. 
Sviith (1821), 6 B. & Ad. 1. 

(a) Vernon ▼. Smith (1821), 5 B. & Ad. 1 ; vide Ex parte Gorely 
1864), 4 D. J. & S. 477. 

(&) Simpson ▼. Scottish Union Insurance Co. (1863), 1 H. & M. 618. 

(c) Jourdain v. WUson (1821), 4 B. & Aid. 266. 

(i) William* ▼. Earle (1868), L. K. 3 Q. B. 739. 
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term upon a valuation (e), and to rebuild (/); apparently, 
a covenant to pay for improvements to be executed on the 
land runs with the land and the reversion if assigns are 
mentioned (g). All implied covenants run with the land (h). 

Covenants extending to things not in being at the time of 
the demise cannot be annexed to a thing which hath no 
being, and they will not bind assignees unless the word 
" assigns" is employed and the covenants concern the thing 
demised (t). Some difficulty at one time arose out of a later 
decision (k) which seemed to question the above doctrine in 
Spencer's Case (h). The court here found a distinction, which 
enabled them to avoid overruling Spencer's Case, holding 
that a covenant to repair a messuage <* and all other erections 
and buildings which should or might be erected during the 
term " ran with the term and bound an unnamed assignee. 
The court treated the covenant, not as one to do a new thing 
but, as one to do something under a condition, as to repair 
new buildings if there were any. Spencer's Case has been 
followed more recently as wiU have been observed (2). 

Covenants such as run with the land (assigns being 
named) may be mentioned in those to build a railway 
and convey coals from a certain colliery (m), to erect a 
house (n), or to build a wall (o) on the premises demised ; 

(f) Jfansel v. Norton (1883), 22 Ch. D. 769 ; but not to pay for 
chattels on the land when the term expires (jCfarton y. Gregory (1862), 
31 L. J. Q. B. 802). Orey v. Cuthbertson (1785), as reported in 2 Chit. 
482, seems inconsistent with Mamel v. Norton, supra, but from the report in 
4 Dong, at p. 854, the breach on which action was based was non-appoint- 
ment of an arbitrator. 

(/) CUy of London v. Nash (1747), 3 Atk. 512, at p. 616. 

(^) Garton v. Gregory (1862), 31 L. J. Q. B. 302. 

(A) Spencer^s Case (1583), 5 Coke, 16 a. 

(0 Spencer's Case (1583), 6 0)ke, 16 a ; Doughty v. Bowman (1848), 
11 Q. B. 444 ; Thomas y. Hayward (1869), L. R. 4 Ex. 311 ; vide Lord 
Ellekbobouoh in Mayor of Congleton y. Pattison (1808), 10 East, at 
p. 135. 

(A) Minshull y. Cakes (1858), 2 H. & N. 793 ; t^u^ Smith's Leading 
Caies (11th ed.), p. 70, yol. 1. 

(0 Vide cases supra ; also Williams y. Earle (1868), L. R. 3 Q. B. 
739. 

(m) Hemingway v. Femandes (1842), 13 Sim. 228. 

(m) QT. Doughty y. Bowman (1848), 11 Q. B. 444. 

(p) Spencer's Case (1583), 5 Coke, 16 A. Vide case also in note Qf). 
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bat not a merely collateral covenant, not touching the thing ■ ;, 

demised, e,g., a covenant to build a house on other land of a 

the lessor (2?). 

The benefit and burden of covenants may pebss to assignees 
under the doctrines of notice affecting negative and re- 
strictive covenants, but this subject is outside our scope. 

As to liability of assignee of a lease to lessee in respect of 
breaches of covenant to repair, vide cases, infra (q). 

An assignee of the reversion can bring ejectment for 
breach of covenant to repair without notif3ring the tenant 
as to the assignment (r), but he cannot sue the tenant under 
32 Hen. 8, c. 34, for breaches of a repairing covenant 
committed before he purchased the reversion (s). 

The executor of a tenant for life lessor may, however, 
recover for the breach of a covenant to repair, committed 
by the lessee of the testator in his lifetime (Q. 

Although it is questionable whether the assignee of a 
reversion can take advantage of a forfeiture arising out of 
the non-performance of a covenant to complete premises 
demised *^ in carcase " (a breach having occurred before 
assignment), yet, where there is a covenant ''also to keep 
. . . in repair," with a proviso for forfeiture, the assignee 
can sue on that {u) ; and the assignee of a reversion of a 
lease containing a covenant to repair after a specified notice 
can sue though the disrepair existed before the date of the 
notice. '*The action is not conceived upon the ruinous 
estate of the house, or for the committing of waste, but for 
the not repairing of it within the time appointed by the 
covenant, after the warning, so as it is not material within 

( ») Easterhy v. Sampion (1829), 9 B.& C, at p. 516 ; affirmed (1830), 
6 Bing. 644. 

(a) Gooch V. autterhnck, [1899] 2 Q. B. 148 ; Smith t. Peat (1853), 
9 Exch. 161. 

(r) Scaltock v. Hartton (1876), 1 C. P. D. 106. 

(0 Johnson v. Churchwardent of St. Peter's, Hereford (1836), 4 A. * 
E. 520 ; Martyn v. WUlUzms (1857), 1 H. & N. 817. 

(0 Ricketts v. Weater (1844), 12 M. & W. 718. 

(u) Bennett V, SerHn^ (lSb7), 9 C. B. (N.8.) 370; vide tdao Jacob ^ . 
Down, [1900] 2 Ch. 156. 
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what time the house became ruinous, but within what time 
the warning was given, and the default of the reparation 
did happen " {v). 

As to liabilities of personal representatives of lessees in 
respect of dilapidations, it has been held that when premises 
demised to an intestate have been occupied by an admini- 
Btrator it is no answer to an action for non-repair to say 
that the premises yield no benefit (x), nor does it profit an 
executor to aver that he had offered to surrender the 
premises before the breach occurred (y). 

The lessee's executor cannot be made liable as assignee of 
a term unless he actually takes possession : in this event, as 
regards rent, he can limit his liability by proper pleading 
to the yearly value which the premises might have yielded, 
although it would seem, upon the cases cited in note (x) 
and on the authority of the decision now under notice, that 
after entry he cannot limit his liability under his testator's 
repairing covenant (z). 

The Conveyancing, otherwise knovm as Lord St. 
Leonard's, Act, 1859 (s. 27), has meAe some modification by 
enacting that where an executor or administrator, liable as 
such to the covenants contained in any lease or agreement 
for a lease, granted or assigned to the testator or intestate 
whose estate is being administered, shall have satisfied all 
the liabilities up to the time of assignment, and shall have 
set aside sufficient to answer future claims made in respect 
of fixed sums agreed by the lessee to be expended on the 
property, although the time for laying out the same is not 
yet arrived, and shall have assigned the lease or agreement 
therefor to a purchaser, he may distribute the residuary 
personalty vrithout appropriating for future liabilities ; and 
he shall not be personally liable in respect of any subsequent 
olaim. The lessor, however, may follow the assets into the 

(r) MiuoaVs Caw (1587), 1 Leon. 62. 

(») Tremeere y. Morrison (1834), 1 Bing. (N.C.) 89 ; Sleap v. Newman 
(1862), 12 C. B. (N.a) 116 ; HomUge y. WiUon (1840), 11 A.& K 646 ; 
Buchworth y. Simpson (1835), 1 C. M. & R. 834. 

(y) 8leap y. Ntwman (1862), 12 C. B. (N.S.) 116. 

(«) lUmdall y. Andrea (1892), 61 L. J. Q. B. 630. 
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hands of distributees (a). The section is retrospective, and 
does not apply where executors assign to trustees for the 
residuary legatee or to the residuary legatee himself {b). 

Where a lessee covenanted for himself and his assigns to 
repair a demised house and the lease contained a declaration 
that the lessee held the premises in trust for the defendant 
who occupied the premises and paid the rent, it has 
been held that this beneficial interest, either by itself or 
coupled with occupation, did not render the defendant liable 
for the breach of covenants to repair. The deed was con- 
strued as indicating that the lessor accepted the lessee as 
sole security. The tenant might, however, be able to show 
that the payment of rent and the dealings with the lease 
made her otherwise liable as an executrix de son tort or as 
a tenant at law on the terms of the lease (c). 

Lessees can prove in bankruptcy in respect of their 
assignee's failure to repair according to covenants for such 
damages as they have suffered, and a claim on this behalf 
can be determined by discharge (d). When a trustee in 
bankruptcy disclaims a lease for seven, fourteen, or twenty- 
one years at the end of the sixth year, and evidence was 
adduced to show that the house could only be relet at a 
diminished rent, it has been held that the lessor could prove 
for rental diminution up to the end of the seventh year and 
for the cost of repairs (e). Where the assignee of a repair- 
ing lease became bankrupt and his trustees had disclaimed, 
the court allowed the assignor to prove for two quarters' 
rent so as to give time for repairs and re-letting, for dimi- 
nution in letting value for the rest of the term, and for the 
amount of the dilapidations (/). Lessors can claim for 



(a) For effect of the section, vide Dodson ▼. Sammell (1861), 1 D. & 
S., at p. 579. 

Qf) Smith ▼. Smith (1861), 1 D. & S. 384. 

(c) Bamage t. Womack, [1900] 1 Q. B. 116. 

id) Hardy t. Fothergill (1888), 13 App. Cas. 351 ; as to claim against 
company in liquidation, vide Re Midland Coal, Coke and Iron Co^ 
[1895] 1 Ch. 267 ; aflSrmed with variation, 74 L. T. 744. 

{e) Eao parte Blake (1879), 11 Ch. D. 572. 

iORe Carruthers (1895), 15 R. 317. 
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injury done by disclaimer of a lease to joint tenants, contain- 
ing joint and several covenants as to rent and repairs, 
against the separate estate of each partner, but qucsre, 
whether also against the joint estate {g) {vide s. 55 of the 
Bankruptcy Act, 1883). 

In a debentlte holder's action against the trustees of a 
trust deed who were mortgagees from the company by sub- 
demise of premises of which the company were lessees, it 
has been held by the Court of Appeal that it is right to 
disallow a claim by the head lessor against the receiver 
appointed by the court for payment of rent and for damages, 
in respect of breaches of the repairing covenant in the lease, 
out of the proceeds of the company's goods sold by the 
receiver while occupjring the premises (/^). 

Where X. acquires a right to a term by means of the 
Statute of Limitations, and assigns to Y., rent being duly 
paid to the lessor, the right and title given by the lease to 
the original lessee is not transferred by s. 34 of 3 & 
i Will. 4, c. 27, and Y. is not liable on the covenants running 
with the land as to repairs (i). 

The Conveyancing Act, 1881 (ss. 10 — 12), extends 
32 Hen. 8, c. 34, and contains provisions as to covenants 
under leases generally (qtusre whether ** agreements for 
leases " are included) (k), and not merely as to those under 
seal ; they apply to leases made on and after January 1st, 
1882. These sections provide for the passing of the benefit 
of every lessee's covenant, as well as of the oniis of every 
lessor's covenant, **with reference to the subject matter" 
of the lease, to assignees of a reversion, and for their en- 
forcement by the person from time to time entitled. Cozens- 
Babdt, L.J., in Davis v. Town Properties Irwestment 
Corporation^ Limited, [1903] 1 Ch. at p. 805, has held that 
8. 11 nowise alters the old law as to the class of covenants 



(y) ExpaHe Corhett (1880), 14 Ch. D. 122. 
(A) Hand y. Blow, [1901] 2 Ch. 721. 

(i*) Tichhome t. Weir (1893), 67 L. T. 735 ; O'Connor v. Foley, [1905] 
1 L R, 1. 
(Jk) Manchester Brewery Co. v. Coombs, [1901] 2 Ch. 608. 
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*be burden of which will run with the reversion. We have 
Iready commented, ante, p. 152, on some of the character- 
(tic cases where covenants have been held to run. 
>ection 12 deals with the apportionment on severance of 
tie conditions imposed. 

Vide also s. 58 as to covenants relating to fimd of inherit- 
nee being deemed to be made with heirs and assigns, and 
s to land not of inheritance with executors, administrators 
nd assigns. 
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CHAPTER XV. 

QUALITT AND QUANTITY OF BEPAIB8. 

The answer to questions arising as to the amount of 
reparation needful and the greater or lesser degree of 
perfection to be obtained must be found by a construction 
of the obligations entered into, but these must be read in 
the light of certain general principles laid down by the 
decisions. The object sought by a repairing covenant is 
the prevention of waste (/). 

A general covenant '' to repair '' is satisfied by the lessee 
keeping the premises in "substantial repair" according 
k) their nature and age {g) and a literal performance of the 
covenant is not to be required unless where the language 
points to any particular matter (h). 

If a tenant is compelled to paint every seven years he 
cannot be called upon to distemper within the septennial 
period, nor can a house be held out of repair because a 
dozen cracks appear in the plastering which do not com- 
promise the structure's stability, nor need a person take 
nails out of a wall and fill up the holes or else commit a 
breach of repairing covenants (i). 

^here lessees were under a covenant to repair, casualties 
by fire being excepted, and the owner insuring the house 
against this risk and also against gas explosion whereby the 
house was subsequently damaged, it has been held that a 
fire insurance is an indemnity, and on payment of the 
amount of the loss the insurer is entitled to be put in the 

(/) Doe T. Jones (1832), 4 B. & Ad. 126. 

(S) Cf. post, p, 160. 

(A) Harris t. Jones (1832), 1 Moo. & R. 173 ; Belcher v. UTIntosh 
(1839), 2 Moo. & R. at p. 189 ; Stanley v. Towgood (1836Y 3 Bing. N. C. 4. 
(CoTcnant was " to keep and leave in good and tenantable repair.") 

(i) Perry v. Chotzner (1893), 9 T. L. R. 488. 
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assured's place. If subsequently the assured is compensated 
for his loss from another source, the insurer can claim any 
sum received in excess of the loss actually sustained. If 
the tenants in such a case do not repair under their cove- 
nant, the insurer must pay, but would have a right in the 
name of the assured to proceed against the tenants and 
recover what they had paid. If a landlord recovers from his 
tenant damages equivalent to their refusal to repair, he 
cannot sue the insurance company, and the circumstance 
of his being insured would afford the tenants no excuse (k). 

A covenant to " keep " premises in good repair often 
involves *' putting " them into it, for a tenant might have 
contracted to keep them in the state they were in at the 
time of the demise. It presupposes both to put in repair, 
and also that during the whole term the premises will be 
in repair. Begard must be paid to age and class of the 
premises (2). The fact of their being ruinous would not 
answer a covenant to "keep" in repair. Even if they 
fell down the covenantor must rebuild them in the same 
state (so as it was a tenantable state) in which they were 
when demised (m). 

An agreement to **do" necessary repairs also makes it 
needful to ** put " premises into repair (n), 

A contract to "put" premises into good repair cannot 
mean to furnish new ones where those demised are old, but to 
put and keep them in good tenantable repair, with reference 
to the purpose for which they are to be used(o): but 

(A) Darrell y. TihhUs (1880), 5 Q. B. D. 560 ; West of England Fire 

Insurarwe Co. v. Isaacs, [1897] 1 Q. B. 226 ; Castellain v. Prestoi^ 

ri883), 11 Q.B. D. 380 (yendor and purchaser case) ; Andretos y. Patrwtie 

issurance Co, (1886), 18 L. R. Ir. at p. 360 (mdre omisdon of assured 

indlord to sae the coyenanting tenant is no answer to assured's claim 

gainst the insarer). 

(0 Payne y. Haine (1847), 16 M. & W. 541 ; Proudfoot v. Hart 
1890), 25 Q. B. D. 42 ; Saner v. BUton (1878), 7 Ch. D. 816 ; Eatton y. 
^att (1864), 33 L. J. Ex. 233 ; Croioe y. Onsford (1853), 17 Beav. 507 ; 
ut see Joliffe v. Twyford (1868), 26 Beay. at p. 230, and Belcher y. 
WlfUosh (1839), 2 Moo. & R. at p. 188, as to '' keeping " not invoMng 
putting." 

(jw) Woolcoch V. Dew (1858), 1 F. & F. 337. 

(n) TrusooU v. Diamond Rock Boring Co, (1882), 20 Ch. D. 261. 

(o) Payne y. Haine (1847), 16 M. & W. 541. 
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apparently "patting" signifies a better state than when 
the premises were taken, and such as ma.kes them to be 
enjoyed in safety and comfort by the class likely to take 
them (p). 

As to construction in an agricultural lease of a covenant 
to cultivate "according to the best rules of husbandry" 
practised in the neighbourhood, and its bearing on waste, 
vide Mefwx v. CohUy (5). 

If the contract provides for the repairs being done 
"forthwith," a time will be allowed such as a jury thinks 
reasonable (r). 

A covenant to "keep" a house and to "leave" it 
at the end of the term in " good tenantable repair," obliges 
the tenant, if the premises are not in repair when the 
tenancy begins, to put, keep, and leave the premises in such 
repair as, having regard to the age, character, and locality of 
the house, would make it reasonably fit for the occupation 
of a reasonably minded tenant of the class likely to take 
it (5). The house need not be put into perfect repair nor 
into the same condition as when taken. The covenant does 
not involve all papering, painting, and decorating, nor to 
repaper with similar paper, and repaint with similar paint to 
that used before. A tenant cannot be compelled to paper 
simply because the old is worn, so long as a reasonable tenant 
would not think the house xmfit for occupation, but if it has 
peeled off through damp, and would lead a reasonable 
tenant to refuse the house, then new paper must be put on, 
but not necessarily of a similar kind or value. The same 
view applies as to painting. The tenant must repaint if the 
woodwork will decay, and the painting must be suitable for 
the locality and such as would satisfy a reasonable tenant 



ip) Belcher y. 3fIntosh (1839), 2 Moo. & R. 186. 

(ji) [18»2] 2 Ch. 268. 

(f) Doe V. SuttGA (1841), 9 C. & P. 706 ; cf. Roberts v. Brett (1865), 
11 H. L. Cas. 337 ; vide Stroud's Judicial Diet. " Forthwith." 

(0 Prowifoot T. HaH (1890), 26 Q. B. D. 42 ; Stanley v. Towgood 
(1836), 3 Bing. N. C. 4 ; Crawford t. Nexoton (1886), 36 W. R. 64 ; Re 
Bradhrook (1887), 56 L.T. 106 ; MnClure t. LUtle (1868), 19 L. T. 287 ; 
Re Skingley (1851), 3 M. & G. 221 ; Oregg t. Coates (1856), 23 Beav. 
33. 
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of the olass likely to take the house. As to whitewashing, 
though ceilings have become blacker, yet if a reasonable 
tenant would not refuse the house on that ground, a lessee 
under a covenant to leave the house in tenantable repair is 
not liable to whitewash. He would not be expected to regild a 
gilded ceiling in a Orosvenor Square house, for a reasonable 
tenant in such a locality would not require one at all. So 
as to flooring : if rotten when the tenancy began, so that no 
reasonable man would take the house, then the tenant must 
put it into tenantable repair. If he can make it good 
without renewing it, he is not bound to put down a new 
floor, but may repair, but if it has become perfectly rotten 
he must replace it. The landlord coming in at the end of 
the tenancy may do the repairs and charge the costs as 
damages, but only such as represent the expense of a floor 
sufficient to satisfy a reasonable man taking the premises. 
He cannot charge for a new floor of a different kind. 
He is entitled to charge for the cost of doing what the 
tenant should have done, but not according to what he has 
himself in fact done (t), 

A covenant to maintain *' drains " in " good and tenantable 
repair," does not involve structural works" {u). 

As to the effect of a lessor's express covenant to put 
premises into a good state of repair, vide p. 131. 

" Habitable repair " is equivalent to tenantable repair, 
and it imports such a state that the premises can be used 
and dwelt in not only with safety but with reasonable 
comfort by the class of persons by whom, and for the sort of 
purposes for which, they are to be occupied (v). 

'* Qood repair" implies good with reference to the subject 
matter, and varies when a cottage or palace is concerned (tc?). 

(0 Proudfoot ▼. HaH (1890), 26 Q. B. D. 42. 

(«) MuifoU ▼. MeKean (1884), C. & K 391 ; affirmed (1885), 33 W. R. 
588 (a cam of a lessor^s liability). 

(v) Beleher y. M*Iwto$h (1839), 2 Moo. & R. 186 ; Pnmdfoot y. 
HaH (1890), 26 Q. B. D. 42. 

(w) Payne y. ffaine (1847), 16 M. & W. 641 ; Jacob y. Doum, [1900] 
2 Ch. 166 ; Cook y. CholwMndeley (1858), 6 W. R. 802 ; Weir y. Preedy 
(1879), 67 L. T. Newsp. 396. 
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Good repair is " much the same thing as tenantable 
repair " {x). 

" Necessary " (y) or ** needful," ** substantial,*' (z) 
" sufficient " (a) or " tenantable " repairs seem to have no 
special or technical meaning. They import simply that 
there must be reparation {b), but vide definitions of "good 
tenantable" and ''habitable " repairs, ante, pp. 161, 162. 

Covenants to repair must be construed having regard to 
the age, character and class of the house (c), for where an 
old building is in question, it is not meant that it is to be 
restored to the lessor at the end of the term in a new form 
or of greater value than at the commencement. The lessee 
is not responsible for dilapidations resulting from the natural 
operation of time and the elements. " But the tenant is to 
take care that the premises do not suffer more than the 
operation of time and nature would effect : he is bound by 
seasonable applications of labour to keep the house as nearly 
as possible in the same condition as when it was demised. 
If it appears that he has made these applications, and laid 
out money from time to time upon the premises, it would not 
perhaps be fair to judge him very rigorously by the reports 
of a surveyor, who is sent upon the premises for the very pur- 
pose of finding fault. Still there is only a certain latitude 
to be allowed in these cases, and the jury are to say whether 
or not the lessees have . . . done what was reasonably to 



(a?) Per Lord KSHEB in Proudfoot t. Hart (1890), 25 Q. B. D. at 
p. 31. 

(y) Tnueott v. Dianwnd Rock Boring Co, (1882), 20 Ch. D. at 
p. 258. 

(0 Bird v. Elwe$ (1868), L. R. 3 Ex. 225 ; Bashwood v. Magniao, 
[1891] 8 Ch. 306. 

(a) Wdr T. Preedy, (1879), 67 L. T. Newsp. 395. 

Qi) TrutcaU t. Biamond Book Boring Co. (1882), 20 Ch. D. 251 ; 
EiuUm V. Pratt (1864), 33 L. J. Ex. 233. 

(0 Scales ▼. Lawrence (1860), 2 F. & F. 289 ; Stanley v. Toxogood 
(1836), 3 Bing. N. C. 4 ; Mantz v. GoHng (1838), 4 Bing. N. C. 451 ; 
HarrU ▼. Jone* (1832), 1 Moo. & R. 173 ; Walker t. JIatton (1842), 
10 M. & W. 249 ; Payne ▼. Haine (1847), 16 M. & W. 541 ; Proudfoot y. 
Hart (1890), 25 Q. B. D. 42 ; Haldane v. Newcomh (1863), 12 W. R. 135 ; 
Pmtifex V. Foord (1884), 12 Q. B. D. 152 ; Saner v. BUton (1878), 
7 Ch. D. 815. 
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be expected of them, looking to the age of the premises on 
the one hand, and to the words of the covenant which they 
have chosen to enter into on the other" (d). 

The covenants in a lease and those in an underlease 
dated some years later, though identical in form, will be 
different in substance by reason of the lapse of time : an 
underlessee must put the premises in the state they were 
in at the time the lease to him was made: for safety's 
sSike an underlessor should get from his underlessee 
a covenant of indenmity (e). Minus this covenant a sub- 
lessor failed as against his sub-lessee to recover the value 
of the term of the original lease lost by the sub-lessee's 
breach of covenants (/). 

Covenants must also be construed according to locality, 
thus, a house in Spitalfields may be repaired with materials 
inferior to those requisite for Grosvenor Square (g), but the 
mere fact that, owing to changes in the neighbourhood, the 
house has deteriorated in value and could be let if the 
covenants to repair were construed less strictly, or were 
executed at a cheaper rate, offers no justification for limiting 
the liability of the tenant (h). 

They must also be construed with reference to the 
character of the house, for repairs necessary in a palace 
would be uncalled for in a cottage (t). If a house is a 
timber house a lessee, in repairing, is not bound to make it 
a stone or brick house (j) ; if built on wooden piles he is 
not compellable to put in concrete supports (k) ; nor to lay a 
new floor on an improved plan, i.e., to improve or alter, and 



CO Gutteridge v. Munyard (1834), 1 Moo. & R. 334 ; Wright t. 
Lawson (1903), 68 J. P. 34 ; Weir v. Preedy (1879), 67 L. T. Newsp. 
395. 

ie) Walker t. Hatton (1842), 10 M. & W. 249 ; Pontifex t. Foord 
(1884), 12 Q. B. D. 152 ; Perdey v. WaUs (1841), 7 M. & W. 601. 

(/) Logan v. Hall (1847), 16 L. J. C. P. 252. 

C^) Payjie v. Haine (1847), 16 M. & W. 541 ; Proudfoat v. Hart 
(1890), 25 Q. B. D. 42. 

(A) Morgan v. Hardy (1886), 17 Q. B. D. 770. 

(i) Proudfoot V. Hart (1890), 25 Q. B. D. 42. 

(J) Listei- V. Lane and Nesham, [1893] 2 Q. B. at p. 216. 

(A) Soward v. Leggatt (1836), 7 C. & P. 613. 
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not merely to repair (Z) ; nor to add a new roof although 
there be a leakage (w) ; nor to rectify structural defects in 
drains (71) ; nor to re-erect a bay window when to do so would 
involve supporting columns not before requisite (0). 

A covenant to keep a house and premises "in good and 
substantial repair " does not extend to cleansing ornamental 
water, but only at the utmost to preventing the sluices 
from bursting or the water from flooding (p). 

If the covenant be to "make, uphold, support, cleanse, 
and repair, and keep in repair all sewers, drains," etc., 
these words do not include the making of a new drain (q), 

A covenant to " effectually rebuild and repair " means 
more than to effectually repair, and it entails a duty to 
repair what is susceptible of repair and to rebuild such as 
is not so susceptible (r). 

A covenant that the tenant " should and would substan- 
tially repair, uphold, and maintain " a house, has been ruled 
to bind the lessee to keep up the painting of inner doors, 
inside shutters, and so forth (s), but even where the 
covenant enters into such elaborations as to "repair, 
uphold, sustain, paint, glaze, cleanse, scour, with all 
needful reparations and cleansings, and to leave the pre- 
mises in such repair, reasonable wear and tear excepted," it 
is not necessary to repaint, the outside having been done 
within three, and the inside within seven, years (except 
where the old paint is destroyed), but only to cleanse the 



(0 Soward y. Leggatt (1836), 7 C. & P. 613 ; TnueoU v. Diamond 
Bock Bmng Co, (1882), 20 Ch. D. 261. 

(«) Weir T. Preedy (1879), 67 L. T. Newsp. 395. 

(*) Lym y. Greenhow (1892), 8 T. L. R. 457 ; HugaXl v. MeKean 
(1884), C. & E. 391 ; affinned (1885), 33 W. R. 588. 

(<») Wright v. Law$on (1903), 68 J. P. 34. 

Cp) Bird V. Elu)e$ (1868), L. R. 8 Ex. 225 ; Dashwood v. Magniao, 
[1891] 3 Ch. 306. 

ig) Lyon Y. Oremhow (1892), 8 T. L. R. 457. 

(r) Doe Y. Witheri (1831), 2 B. & Ad. 869 (bnt vide comments on this 
case in Trutcott y. Diamond Rook Boring Co, (1882), 20 Ch. D. at p. 256). 

(#) Monk y. Noyes (1824), 1 C. & P. 265 ; but see ante, p. 161. 
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old paint (t). Local usage may be shown by the landlord 
as to painting inside and out (u). Where there is a 
covenant to paint inside and outside at specified periods, 
the tenant cannot be forced to do so within those 
periods (v). 

A covenant to keep said leave a house in '* tenantable 
repair " has been held not to extend to repainting or re- 
papering, matters of mere decoration or ornament, but only 
to cleaning the paint, renewing it where destroyed, and 
replacing portions of paper torn off (a;), but the later case of 
Proudfoot V. nart{y)t has modified this {vide ante, p. 161) ; 
nor, as a rule, does it extend to structural renovation, bat 
if, say, a floor becomes rotten and can no longer be patched 
up, the courts have held, complementing earlier cases, that 
the tenant must then put in new woodwork {z), 

A tenant is not, under such a covenant, bound to rebuild 
premises destroyed by him in the reasonable use of them, 
as in the use of them for purposes they were intended 
for (a), nor to rectify trivial defects like a mere crack in a 
pane or scratch in the paint, or the like {b) ; nor to repair 
dcunage due to the inherent nature of a house, as where a 
house was built on timber foundations resting on a boggy 
soil. The tenant under such circumstances has been 
exempted from paying the cost of rebuilding the structure 
which was condemned as dangerous by a district surveyor. 
However large the wording of the covenant, an obligation 
to repair is not one to give bcusk a thing different from that 
taken by the tenant (c). 

(0 Scales V. Lawrence (1860), 2 F. & F. 289 ; Moxon v. Townshend 
(1887), 8 T. L. R. 892. 

(tt) Scales T. Lawrence^ supra, 

(t?) Perry y. Chotzner (1898), 9 T. L. R. 488. 

(a?) Crawford v. Newton (1886), 36 W. R. 64 ; Wue t. Metcalfe (1829), 
10 B. & C, at p. 314. 

(y) (1890), 25 Q. B. D. 42. 

(5) Proudfoot V. HaH (1890), 25 Q. B. D. 42. 

(a) Manchester Bonded Warehouse Qk t. Carr (1880), 5 C. P. D. 507. 

(J) Scales ▼. Lawrence (1860), 2 F. & F. 289 ; Stanley v. Towgood 
(1836), 3 BiDg. N. C. 4 ; HarrU v. Jones 0^32), 1 Moo. & R. 178. 

(0 Lister v. Lane and Nesham, [1893] 2 Q. B. 212 ; Wright f. 
Latoson (1903), 68 J. P. 34 ; OvtteHdge v. Munyard (1834), 1 Moo. & R. 
334 ; Manchester Bonded Warehouse Co. y. Carr (1880), 5 C. P. D. 607. 
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Even if the covenant be to keep and leave premises in the 
same or as good plight as when the lease was made, 
natural deoay is no breach, but the covenantor is bound to 
do his best to keep them in the same plight, and therefore 
mnst keep them wind and water tight (d). The tenant's duty 
has been otherwise expressed to be to yield up at the 
end of the term in as good a state of repair as when he 
took possession. Where a landlord had become changed 
during the term and the new landlord made a claim for 
dilapidations, it has been held that the tenant was entitled 
to an inquiry as to the state of repair when the new land- 
lord's title accrued (e). 

The duty of a tenant '' holding over," in respect of a 
covenant in the expired lease to leave the premises in as 
good a state as they were in at the commencement of the 
tenancy, does not compel him, by vibtub of an implied 
CONTBACT, to put them in the state they were in when the 
term commenced, but he would have to put them into the 
condition existing at the beginning of the holding over. If, 
however, he were sued on the covenant in the lease in 
respect of the breach at the end of the term, he would then 
be bound to conform to the state of repair existing when 
the term commenced (/). 

The covenant to deliver up in the same condition as 
taken in the case of furnished houses imports an obligation 
to use the furniture in a tenant like way, and to leave it 
clean (9). Apart from the clause, the implied obligatioD 
would be, it is conceived, to the scune effect. 

In a case where there was no covenant to repair during 
the term, but one ** to deliver up at the expiration or sooner 
determination ... the messuage with all fixtures attached 
thereto in as good repair and condition as it now is in, 

(<0 Shep. TouchBt 169 ; Broum ▼. Trwmper (1868), 26 Beav. 11 ; 
Piot T. Lady 8t. John (1609), Cro. Jac. 329 ; Winn v. White (1773), 
2 W. Black. 840. 

W Broum t. Trump&r (1858), 26 Beav. 11 ; vide ante^ p. 161. 

(/) Joh/n»on v. Churehwardem of St, Peter's, Herrford (1836), 4 A. & 
£. 620 ; tide alflo Dighy y. Atkimon (1816), 4 Camp. 276. 

(S) Stanley ▼. Agnew (1844), 12 M. & W. 827 : per Pabkb, B. 
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reasonable wear and tear and damage by fire excepted," it 
has been held that a tenant was not liable to paint the 
exterior of the hoose, or to repoint it or to repair the ravage 
of dry rot in a floor. Bkuce, J., construed the covenant as 
binding the tenant to deliver up the premises in as good a 
condition, subject to dilapidations caused by the friction of 
the air, exposure and ordinary use. Outside painting was 
not a thing a tenant need do under the covenant {h). 

If an agreement be dated in May to let a house com- 
mencing from the following September, and the obligation 
be to deliver up in as good condition as " now," the under- 
taking has been construed to mean as from the date of the 
tenancy commencing (i). 

The premises should be given up substantially in a dean 
and fair condition, having in mind the covenant and the 
general character and condition of the house ; an old house 
must be kept up, but only as an old house, for no tenant must 
be expected to leave a new house but the house which he took 
in a state of fit repair as such house. So, in a seven years' 
lease of a £50 house, 150 years old, covenanted to be well 
and sufficiently repaired, upheld, sustained, painted, glazed, 
cleansed, scoured with all needful reparations and cleansings, 
md left in such repair, reasonable wear and tear excepted, 
t was held that it was enough if the tenant had painted 
^he outside within three years, and the inside vdthin seven 
^ears of his leaving, and that he need not do it again when 
leaving imless required by actual dilapidation or destruction 
^f paint, and so of other repairs. Having so painted and 
capered and there being no such damage, it is sufficient to 
cleanse the old work. The tenant can have the benefit of 
bis repairs so long as he leaves the premises in a fit state, 
reasonable wear and tear excepted. A landlord cannot 
3laim for every crack in the glass or every scratch in 
ihe paint. A reasonable rule is not to charge for a pane 



(A) Terrell y. Murray (1901), 46 Sol. J. 579. 

(i) White V. NichoUon (1842), 4 M. & Gr. 96 ; cf. Shaw v. Kay (1847), 
L Ex.412 (tenant not liable for acts done before execation of lease though 
\ahendum statee premises to be held from day prior to execation). 
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of glass merely with one crack in it. Covenants are not to 
be strained but reasonably construed on the principle of 
give and take (fc). 

A covenant to repair involves the duty of rebuilding 
after fire or other extraordinary accident in the absence 
of an exception of the same (Z) (c/. ante, pp. 5, 152, and post, 
p. 173). Where the covenant is to keep premises repaired, 
and to insure against fire to the sum of £600, the liability 
on the first covenant is not limited to the sum named (m) ; 
the tenant need, however, when rebuilding, only put them 
into the same state they were in before the fire (n). 

Payment of rent must be made despite premises being 
burnt, in the absence of a special clause (o), secus, where 
there is such a clause (p). It makes no difference that the 
landlord has received the insurance moneys (q). 

The general covenant extends (although not mentioned 
by name)(r) to all the premises and buildings demised 
{vide post, p. 171). 

A covenant to execute ''external repairs" or ''outside 
repairs," extends to the maintenance of a partition wall {s) 
and to the mending of broken windows, such being a portion 
of " the skin of the house " {t). 



(ik) Scales T. Liitorence (1860), 2 F. & F. 289 ; <;/. as to cracked glags 
Pyot T. Lady St, John (1609), Cro. Jac. 329 ; Belcher t. M'Intoth 
(1839), 2 Moo. & R. 186. 

(0 Bulloch V. Dommitt (1796), 6 Term Rep. 650 ; Clark v. Glasgow 
Assurance Co, (1854), 1 Macq. 668 ; Pym v. Blackburn (1796), 3 Ves. 34 ; 
Earl of Chesterfield y. Duke of Bolton (1738), 2 Comyns, 626. 

(m) Dighy v. Atkinson (1816), 4 Camp. 275. 

(«) Yates T. Dunster (1856), 11 Exch. 15. 

(<>) Marshall y. Schofield (1883), 52 L. J. Q. B. 58 ; Lofft v. Dennis 
(1859), 28 L. J. Q. B. 168. 

( ») Manchester Bonded Warehouse Co. v. Carr (1880), 5 C. P. D. 507; 
Saner Y. Biiton (1878), 7 Cb. D. 816. 

(^) Lofft T. Dennis (1859), 28 L. J. Q. B. 168 ; Leeds v. Cheetham 
(1827), 1 Sim. 146. 

(r) J^a V. Lady St, John (1609), Cro. Jac. 329 (pavement in a 
court). 

(#) Gh-een t. Bales (1842), 2 Q. B. 225. 

(O Ball Y. Plummer (1879), 23 Sol. J. 666. 
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'* Main timbers " in a repairing covenant have been held 
represented by iron becuns {u). 

Covenants to repair such things as ''erections/' ''build- 
ings/' "houses," "messuages/' have been construed on 
several occasions. Thus, in the case of " erections" it has 
been held that the word, used in collocation with " houses/' 
referred to something ejusdem generis, and that a covenant to 
uphold all buildings and erections on the demised premises 
did not apply to a wall not on the premises, nor to any non- 
permanent fence (v). "Erections" is a wider term than 
" buildings," and may embrace trade fixtures (x). 

*' Erections and buildings " in a covenant to leave in 
repair extend to fixtures in the freehold removable by the 
tenant as tenant's fixtures but not to articles resting on 
blocks or pattens. In this case there were included in the 
covenant buildings used for the purpose solely of trade and 
manufacture by the tenant {y). 

"Erections and improvements" include such a thing as 
a greenhouse, a mere chattel unattached to the soil {z}, 
or a verandah attached to posts fixed in the ground (a). 

" Buildings," "houses," and " messuages" have in law 
meanings wider than those applied in common parlance; 
thus a covenant to repair '* buildings " extends to fixtures 
erected by the lessee (6), also to a pavement in a court (c). 

"Messuages and buildings" (in cotmection with a cove- 
nant to keep a mill in good and substantial repair) cover the 
repair of the mill wheel (d). 

(w) Ma-nchester Bonded Warehouse Co. y. Carr (1886), 5 C. P. D- 
at p. 613. 

(r) BorgnU y. JSdivards (1860), 2 F. & F. 1 11 ; but see Lamboum ?. 
McLellan, [1903] 2 Ch. 268 ; Buhop y, JEUiott (1866), 11 Ex. 113. 

(ar) Bidder y. Trinidad Petroleum Co. (1868), 17 W. R. 163. 

(y) Naylar y. CoUinge (1807), 1 Tannt 19 ; of. Penry y. Broum, infra ; 
R. y. Topping (1825), M'Clel. & Y. 644, a case of engines ; iV% v. 
Addenhroohe (1844), 13 M. & W. 174, machinery, etc. (Vide^. 196 of 
last case, as to damages in respect of the brickwork displaced in remoying 
machinery.) 

(0 We$t y. Blakevoay (1841), 10 L. J. C. P. at p. 178. 

(a) Penry y. Broum (1818), 2 Stark. 403 ; cf. Naylor y. Collinge, supra. 

(&) Thresher y. East London Waterworks (1824), 2 B. & C. 608. 

(c) Pyot y. Lady St. John (1609), Cro. Jac. 329. 

(d) Openshaw y. Evans (1884), 50 L. T. 156. 
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So also among " works " to be left in good repair, in 
a lease of a salt spring, it has been held that there are 
included iron salt pans plaoed on brick frames (e). 

Among ** improvements " there may be comprehended, in 
a covenant to repair, alterations in the working parts of a 
mill (/) or a new glass front erected in place of old win- 
dows (9), or a more powerful engine (h). Vide observations 
of Vaughan Williams, L.J., in Lamboum v. McLellan{f), 
as to construction of the word " improvements," at p. 276. 

''Farming buildings" in a repairing and rebuilding 
direction in a wiU include farm houses {£), 

A covenant to repair " buildings erected and built, or to 
be erected and built upon the demised ground or any part 
there(rf " extends clearly to all buildings constructed during 
the term (k) ; and even as to a house erected by per- 
mission on land not originally in the demise (l) ; even 
without the words expressing futurity the result seems the 
same. A covenant to leave demised premises with all new 
erections in repair, the lease contemplating a demolition of 
old premises, has been confined to the new erections only (m). 

*' Where there is a ' general ' covenant to repair and 
keep and leave in repair, the proper inference from that 
is, that the party xmdertakes to repair newly-erected build- 
ings; on the other hand, where there is a particular 

(O Mansfield v. Blaokbume (1840), 6 Bing. N. C. 426 ; Cosby ▼. Shaw 
(18S8), 28 Ir. L. R. 181. 

(/) Martyr v. Bradley (1832), 9 Bing. 24 ; Cosby y. Shaw (1888), 
23 Ir. L. R. 181 ; Lamboum y. MoLellan, [1903] 2 Ch. 268. (In this case 
BOMEB, LJ., thooght that the general coyenant to deliyer np shoold not 
depriTe tenants of their right of remoying trade fixtures, unless the land- 
lord dearlj shows that this was the object of the coyenant. The articles 
in the coyenant in this case had the common feature of being ** landlord's 
fijknres,'* and a tmstee in the tenant's bankruptcy was held entitled to sell 
certain trade machinery. General words following a particular enumeration 
will be construed on the basis of ^usdem generis,} 

(^) ffasleU y. Burt (1856), 18 C. B. 893. 

ih^ Sunderland y. Netotan (1830), 3 Sim. 450. 

(t) Cooke y. Cholmondeley (1858), 4 Drew. 326. 

(*) Hudson y. WUliams (1 878), 39 L. T. 632 ; Fenry y. Broum (1818), 
2 Stark. 403. 

(O White y. Wakley (1858), 26 Beay. 17. 

(jh) Lant y. Norris (1757), 1 Burr. 287. 
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covenant to repair demised buildings, then no such liability 
arises" (n). The principle applies to new machinery 
substituted for less powerful engines (o). 

If, therefore, the covenant is '' particular " and entails an 
obligation to repair 'Hhe said tenements or dwelling- 
houses,'* it does not extend to an entirely new building 
erected, being separate from them and having nothing to do 
with them, but it would do in the case of buildings such 
as a lean-to made part of the houses demised. " The 
covenant to repair buildings means the house and that 
which, in popular parlance, might be said to be a part 
of it " (p). 

Even where fixtures are removable and can be restored 
by the tenant before the end of the term, it is still possible 
to remove them in such a way as to amount to a non- 
repair, but the mere fact of removal and sale by a tenant 
during the term of fixtures, not immediately replaced but 
capable of replacement before the end of the term, is not in 
itself a breach of a covenant to repair and uphold and 
deliver up the demised premises in repair together with all 
things affixed thereto (q). 

The following cases contain respectively covenants in 
which '^fadr wear and tear" have been excepted (r), or 
** ordinary wear and tear," (s) or ** reasonable wear and 
tear" {t), or "reasonable use and wear only"(tt) {vide 



(«) Per Channell, B., in Cornish v. Cleife (1864), 34 L. J. Ex. 19 ; 
Bouse V. JSarle (1688), 3 Lev. 264, cited as Dowse v. Cale, in 2 Vent 126 ; 
Smith y. MUls (1899), 16 T. L. B. 59. 

io) Sunderland v. Newton (1830), 3 Sim. 450. 

(i?) CornUh T. Clei/e (1864), 34 L. J. Ex. 19 ; Doe y. Rowlands 
(1841), 9 C. & P. 734. 

(S) Doe ▼. Davis (1850), 16 Jur. 155. 

(r) Davids V. DavUs (1888), 38 Ch. D. 499 ; see Terrell y. Murray 
(1901), 45 Sol. J. 579. 

(*) Re BeUinghavi, Melhado y. Woodcock (1892), 9 T. L. R. 48. 

(0 Manchester Bonded Warehouse Co, v. Carr (1880), 5 C. P. D. 
507 ; Scales y. Lawrence (1860), 2 F. & F. 289 ; Mantt y. Goring 
(1838), 4 Bing. N. C. 451 ; Sunderland y. Newton (1830), 3 Sim. 450; 
Terrell y. Murray (1901), 45 S<^. J. 579. 

(tt) Wright y. Goddard (1838), 8 A. & E. 144 ; Martyr v. Bradley 
(1832), 9 Bing. 24. 



Digitized by 



Google 



Quality and Quantity of Repairs. 173 

the use of the expression in connection with an orchard 
when a removal of crowded trees therefrom was held 
reasonable) (t;) or '*fair and reasonable wear and usage "(^)- 
The effect of these words is not at all clear, and there is no 
satisfactory authority as to their meaning (2;). In several 
cases influence has been attributed to them (y). It may 
possibly be, as suggested by Mr. Foa in his well-known 
work on Landlord and Tenant (3rd ed.), p. 203, that their 
inclusion throws an onus on the landlord of proving that 
the disrepair complained of is due to causes other than fair 
wear and tear. It is clear that, though attrition of the' 
surface of (say) a doorstep by callers would be within the 
exception, total destruction by some catastrophe, such as a 
collapse by overloading premises, is outside it(z). 

The exception is more frequently grafted on to the 
shorter periods of tenancy, but occasionally it is found in 
longer leases (a). 

When a repairing covenant excepts damage by Are, 
storm or tempest, or other ''inevitable accident," these 
latter words import some disaster ejusdem generis and do 
not extend to the use of the property by the tenant (6). 

In the absence of some qualifying expressions in the 
covenants to repair, a tenant is bound to repair or rebuild 
after fire (c) or after destruction by other means during the 
term, such as floods (d) or structural collapse by reason of 
the tenant's misuse of the premises (z). 



(r) Doe T. Crouch (1810), 2 Camp, 448. 

(tr) Coward y. Gregory (1866), L. R. 2 C. P. 153. 

(x) Terrell v. Murray (1901), 45 Sol. J. 679. 

(y) Davie$ v. Davie$ (1888), 38 Ch. D. atp. 505 ; WHght y. Qoddard 
(1838), 8 A.& £. 144 ; Manehester Bonded Warehouse Co, v. C*arr (1880), 
6 C. P. D. 607. 

(z) Manchester Bmded Warehouse Co. y. Carr (1880), 6 C. P. D. 507. 

(a) Davies y. Davies, supra ; Wright y. Ooddard^ supra, 

(>) Manchester Bonded Warehouse Co, y. Carr (1880), 6 C. P. D. 507 ; 
Saner y. Bilton (1878), 7 Ch. D. 815. 

(<?) Vide, ante, pp. 5, 152, 169. 

(<0 Company of Proprietors of Brecknock^ etc. Navigation y. 
PrUehard (1796), 6 T. K. 750. 
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If a lessee covenant within a specified period to take down 
the demised messuages, ''as occasion might require," and 
erect in their place four other buildings, the covenant is 
satisfied, though the houses be not taken down, if within the 
term they are so repaired as to make them completely and 
substantially as good as new houses (e) ; if, however, the 
lessee covenant simply to new-build (no option being 
implicable as in the last cited case), the rebuilding of some 
and the repair of others is insufficient. All must be 
rebuilt (/ ). It is not necessary when rebuilding to erect 
the new in the same manner, style, shape and elevation as 
were employed in the old buildings, more especially when 
the purpose of the new structure dijGTers from that of the 
old ig). 

(0 Brelyn V. Badduh (lSlT)y 7 Ttknnt, ill. 
U) Oity of London t. NmK (1747), 3 Atk. 611. 
07) Low V. Innes (1864), 4 De G. J. & S. 286. 
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CHAPTER XVI. 

BBBAOH OF THE OOVENANT TO BEPAIB. 

In reference to a covenant to complete messuages within 
a given time " and also " to keep the ** said " messuages in 
repair, a failure to keep in reparation the unfinished 
premises has been regarded as a breach of the covenant to 
repair (h). If premises subject to a covenant to repair and 
keep in repair are not in repair at all times, it is a 
breach (t). 

Where the covenant is " to repair, uphold and maintain 
or keep in good repair" a duty is raised not to destroy the 
premises, and pulling them down, wholly or in part, and 
opening doors is in breach thereof, nor is it any equitable 
defence that it was done with the "consent and acqui- 
escence " of the lessor unless such consent appeared to be 
previous (fc). 

Alterations in the character of the property are a breach, 
unless the lease contains words which indicate that additions 
and improvements were contemplated (Z), but even then the 
alterations are limited in extent. A house, for instance, can 
be turned into a shop and can still remain a dwelling, but a 
dwelling-house cannot be turned into a store even though 
it increases its value, for it would then be useless as a 
dwelling and would require further alteration to make it 
suitable as such (m). The House of Lords has held more 

(*) Betinett T Herring (1867), 3 C. B. (N.8.) 370 ; fnde Jacob v. Dow 
[1900] 2 Ch. at p. 161. 

(0 Luxmore t. Bobfon (1818), 1 B. & Al. 684. 

(*) Oange y. Loekwood (1860\ 2 P. & F. 115 ; BorgnU ▼. BdtDard$, 
ihtd^ p. Ill (it was doubted whether the mere opening of doors in a wall, 
withoot user, is breach of a covenant intended to preclode a right of way 
being acquired ; vide cases in notes io) and (p)y infra) ; Doe y. Bird 
(1883), 6 C. & P. 196. 

(0 I>oe y. Jone9 (1832), 4 B. Jc Ad. 126. 

(«) EUiott y. Watkin$ (1836), 1 Jones, 308. 
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recently in the case of a lease containing no negative 
covenants obliging the lessee not to alter the use of the 
premises, that a covenant to preserve, uphold, support, 
maintain, and keep the premises and all " improvements " 
made and to be made thereon in good repair did not pre- 
clude the lessee from converting com stores into dwelling- 
houses, and inasmuch as the waste was meliorating waste 
no injunction was granted. In this case the preceding 
decisions were not commented upon by the court. The term in 
question was a long one of nearly a thousand years, and this 
seemed to weigh with Lord Caibns (p. 719), who felt unwilling 
to decide anything which might cripple the occupier of such 
premises as those in the case under notice. During a long 
lease buildings might become useless for their original 
purposes, and some alterations might be requisite to impress 
them with some other and more useful character (n). 

A general covenant to keep in repair has been held 
broken by a tenant opening a doorway through the demised 
premises to the next house despite acceptance of rent after 
notice given, and the keeping of the doorway open was 
deemed to constitute a continuing breach (o), but secus, 
where the instrument contemplates additions and improve- 
ments (p). 

Where a lessor had covenanted to repair and keep in 
repair all the external parts of a house, it has been held 
a breach to allow a partition wail to collapse after the 
adjoining house had been demolished, even though the 
damage was first caused by the local authority, under 
statutory powers containing a clause as to compensation (^). 
So aJso is it a breach not to repair a pavement (although 
not mentioned in the covenant) or to carry away a shelf 
(though not expressed to be a fixture) (r). 

(ti) Doherty v. Allmun (1878), 3 App. Cas. 709 ; In matter of an 
Arbitration between Robert Mclwtosh and Pontypridd Improrenients 
Co, (1891), 61 L. J, Q. B. 164. 

(p) Doe V. Jackson (1817), 2 Stark. 298. Vide remarks in note (*), 
supra, 

(jp) Doe V. Jones (1832), 4 B. & Ad. 126. Vide remarks in note (A), 
supra, 

iq) Green v. Bales (1841), 2 Q. B. 225. 

(r) Pyot V. Lady St. John (1609), Cro. Jac. 329. 



Digitized by 



Google 



Brbaoh of the Covenant to Repair. 177 

A breach of a covenant to repair is not excused by show- 
ing that the covenantor has bond fide employed persons to 
repair. If they have not in fact repaired, the breach will 
not be condoned in equity (5). 

It is also no excuse for non-performance of a covenant to 
make a road and footway in front of a particular house to 
say that it is due to the non-completion of other houses in 
the same row or street, during the erection of which such 
road and footway would be cut up and made useless (s). 

A breach of a covenant to repair and keep in repair is a 
continuing breach (t) ; but a covenant can only be broken 
once and for all where the obligation is to put in repair (t^) 
or to build within twelve months, that period having 
expired (t?). 

By s. 2 (1) of the Conveyancing and Law of Property 
Act, 1892, *' A lessor shall be entitled to recover as a 
debt due to him from a lessee, and in addition to damages 
(if any) all reasonable costs and expenses properly in- 
curred by the lessor in the employment of a solicitor and 
surveyor or valuer, or otherwise, in reference to any breach 
giving rise to a right of re-entry or forfeiture which, at 
the request of the lessee, is waived by the lessor by writing 
under his hand, or from which the lessee is relieved, under 
the provisions of the Conveyancing and Law of Property 
Act, 1881, or of this Act " {vide ante, p. U5). 

The lessor under this section is not enabled to recover 
these costs if the lessee by compliance avoids the threatened 
forfeiture ; nor does it give any remedy to a lessor as against 
an underlessee {w), 

(t) Nohes T. Oibbon (1866), 3 Drew. 681. 

(0 Spoor T. {heen (1874), L. R. 9 Ex. at p. 111. 

(••) Coward v. Gregory (1866), L. R. 2 C. P. at p. 171. 

(r) Jacob v. Doum, [1900] 2 Ch. at p. 161. 

(to) Mnd y. Nineteenth Century Building Society, [1891] 2 Q. B. 226. 
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CHAPTER XVII. 

BEMEDIES FOB BREACH OF COVENANT 
TO BEPAIB. 

The courts will grant specific performance of contracts to 
build where they are defined in nature {x), and it is con- 
ceived that the same principle would now apply in relation 
to contracts to repair where there is sufficient particularity. 
The head-note in Hepburn v. Leather (x), as to repairs, 
seems scarcely borne out by the report. A lessee has 
obtained specific performance of a lease wherein the lessor 
undertook certain specified repairs and improvements, as 
the latter were mere incidents of the agreement not affecting 
the substance, and the court directed an inquiry as to 
damages consequent upon the non-performance of the 
obligations as to improvements and repairs (y). Specific 
performance of a contract to repair will not be granted 
where an agreement as to a lease is subject to an indefinite 
obligation, e,g,, the house being ** put into thorough repair," 
and the "drawing-rooms . . . handsomely decorated 
according to the present style." These expressions import 
too much uncertainty for enforcement (z). The court will 
refuse specific performance of an agreement by A. to take 



(a?) Hepburn v. Leather (1884), 50 L. T. 660 ; Moieley v. Virgin 
(1796), 3 Ves. 184 ; Cubitt v. SmUh (1864), 11 L. T. 298 ; Mayor, ete.of 
Wolverhampton v. Emmons, [1901] 1 Q. B. 615 ; Owford v. Grow (1893), 
69 L. T. 228. 

(y) Middleton v. Cheenwood (1864), 2 D. J. & S. 142. 

(5) Taylor v. PorHngton (1855), 7 De G. M. & G. 328 (vide as to this 
case and as to what constitutes uncertainty, Dear v. Verity (1869), 
38 L. J. Ch. 297) ; Hill v. Barclay (1809), 16 Ves. at p. 405 ; Pawton t. 
Xexjoton (1864), 2 Sm. & G. 437 (specific performance of agreement for 
lease containing repairing covenants granted) ; Jeffery ▼. Stephens (1%^)^ 
8 W. R. 427 ; PHce v. Griffith (1851), 1 De M. & G. 80 (as to use of 
the word *' etc." importing uncertainty) ; Baumann v. James (1868), 
L. R. 3 Ch. 608 (" other works " held not uncertain) ; Cfardner t. FooU 
(1867), 15 W. R. 388 ; Samuda v. Lawford (1862). 4 Giff. 42 (specific 
performance granted to lessee where lessor had agreed to let house and pat 
it in decorative repair ; relief as to latter in form of damages). 
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from B. a lease of an unfinished house with covenants to 
repair and keep in repair on A.'s part, B. agreeing to finish 
the house, when the court finds the house is so badly 
finished that it would be unreasonable (a), but it will not 
protect a tenant from a landlord seeking specific per- 
formance of an agreement to take a lease where the tenant 
enters voluntarily with his eyes open to defective work, 
and only stipulates for certain specific repairs, and not 
that the house should be put into a state of substantial 
repair (&). A partial failure of consideration is no bar to 
specific performance (c). 

The effect of specific performance may be attained 
indirectly by an injimction restraining the continuance of 
lack of reparation (d[). In a later case, however. Lord 
EsHER, M.B., has deprecated attempting indirectly to 
accomplish the end not directly allowable (e). 

A covenant to repair fences, hedges and buildings will 
not be enforced by a mandatory injunction (/). 

Where the defendant in proceedings for an injunction was 
in a humble position and was by an inclosure award com- 
pelled to repair, the court has preferred to adopt a mandatory 
rather than a negative form, as there might be some danger 
of misapprehension (g). 

The existence of a covenant to repair and surrender in 
good condition doesnot preclude an injunction against pulling 
down before the end of the term ; but vide note (e) (h). 



(a) TUdesUy v. Clarkion (1862), 30 Beav. 419 ; vide Chappell v. 
Gregory (1864), 34 Beav. 250 ; cf. City of London v. Nash (1747), 3 Atk. 
at p. 516. 

(ft) Cooh ▼. Wau^h (1860), 2 Gif. 201. 

(O Oxford V. Protand (1868), L. R. 2 P. C. 135. 

(i) Lane v. Xifwdigate (1864), 10 Ves. 192 ; cf. Wilton v. Fumets Rail, 
Co. (1869), L. R. 9 Eq. 28. 

(^) Byan t. Mutual Tontine^ etc. Association^ [1893] 1 Ch. 116, at 
p. 124. 

CO R^yner v. Stone (1762), 2 Eden, 128 ; but vide Newton v. Noch 
(1^0), 43 L. T. 197, where a mandatory injunction was granted in a 
negative form. 

(^) Jiidwell V. Holden (1890), 63 L. T. 104. 

(A) Mayor of London v. Iledger (1811), 18 Ves. 355. 
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To maintain a contract on the ground that it is taken 
out of the Statute of Frauds by part performance, the party 
seeking relief must show that he has spent money or other- 
wise acted on the footing of the agreement, and that non- 
performance would be a fraud on him (i). Thus spending 
money on buildings has been held a matter amounting to 
part performance {j), as have also the execution of 
improvements on a farm (k), doing necessary repairs (Q 
or drainage works, or laying out pasture and repairing 
buildings (m). 

As a rule, the courts consider compensation by damages 
sufficient, and incline to this remedy rather than to specific 
performance (n). 

Distinctions arise in regard to covenants (a) to put, (b) to 
keep, and (c)to leave in repair^ reference to the time at 
which actions for damages may be instituted. In the case 
of (a) there can only be one breach of the covenant to " put " 
premises into repair, and when damages sure once recovered 
from a lessee in respect of that breach, no more can be 
obtained from an assignee of that lessee. This is not the 
case when there is a breach as in the case of (b), where a 
recovery of damages is no bar to a subsequent action on 
the same lines against the lessee or assignee, though it may 
go to mitigation of damages (o). 

In the case of (b) it is a continuing breach not to " keep " 
in repair ; a lessee mu^ have the premises in repair at all 
times during the term, and if they are at any time out of 
repair, he is guilty of a breach of covenant, and an action 
is maintainable before the expiration of the term (p), even 

(0 Phillipi V. AUerton (1875), 24 W. R. 8. 

(i) Reddin ▼. Jarman (1867), 16 L. T. 449. 

(*) Farrall v. Davenport (1861), 8 Jur. (N.S.) 1043. 

(0 Gregory t. Mighell (1811), 18 Ves. 328. 

Cm) Mundy v. Jolliffe (1839), 5 My. & C. 167. 

(») aty of London v. Naih (1747), 3 Atk. 511. 

(o) Cowa/rd v. Gregory (1866), L. R. 2 C. P. at p. 169. 

(/i) Lumviore t. Rohton (1818), 1 B. & Aid. 584 ; Spoor v. Green 
(1874), L. R. 9 Ex. at p. HI (covenant to " repair " admits of a continuing 
breach). Vide also case in note (r). 
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though the premises have been condemned and demolished 
as dangerous by the local authority (q). 

The Statute of Limitations does not affect continuing 
breaches of covenant (r). 

In the case of (c) no action lies on a covenant to yield up 
in repair until the term has expired (5). 

In the absence of a proviso for re-entry, a breach of 
covenant must, as a rule, be remedied by damages. Vide 
ante, p. 144 et seq., as to waiver of the right of re-entry and 
the effect of s. 14 of the Conveyancing and Law of Pro- 
perty Act, 1881, in regard to forfeiture. Vide also Judicature 
Act, 1873, s. 24 (7), as to the court having power to give all 
such remedies as the parties may be entitled to. 

(^) Re Serif, [1898] 1 Ch. 652; Woodhou$e v. Walker (1880), 
5jQ, B.D. at p. 408. 

(r) Maddoch v. Mallet (1860), 12 Ir. C. L. R. 173. 
(t) Shep. Toachstone, p. 174. 
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CHAPTEB XVin. 
MEASUBE OF DAMAGES. 

(i,) DUBING CUBBBNCY OF TeRM. 

Where actions are commenced during the currency of the 
term for a breach of a covenant to repair, the proper 
measure of damages is the extent to which the lessor's 
reversion is damnified by the want of repair {t), and the 
quantum of damage will necessarily vary according as the 
reversion comes to the landlord in six months or in nine 
hundred years (t^), but there may be circumstances in which 
it is important to the reversioners that the buildings should 
be in a proper state of repair, and so the indulgence may 
not be great even if the term have a long period to run. 
No hard and fast rule can be laid down as to the measure 
of damages during the currency of the term. All the facts 
must be weighed, and the damages framed so as to 
reasonably represent the injury sustained by the cove- 
nantee {x). 

The above cases indicate that the courts do not, as a rule, 
approve Lord Holt's doctrine in Vivian v. Cha/mpion(y) as 
to the measure of damage being the sum requisite to put 
premises into repair (;?), but circumstances may induce 
them to follow it (a). 



(f) Mills T. Ouardia^Uj etc, of the East London Union (1872), L. B. 
8 C. P. 79 ; SmUh v. Peat (1853), 9 Ex. 161 ; Henderson t. Tkom 
(1893), 2 Q. B. 16i ; Doe v. Rowlands (1840), 9 C. & P. 734. 

(u) Per Aldkbson, B., in Turner v. Lamh (1846), 14 M, & W. at 
p. 414. 

(a?) C&nquest v. Ebhetts, [1896] A. C. 490. 

(y) (1706), 2 Ld. Raym. 1126. 
. (z) Vide note at p. 165 of 9 Ex., and the judgment of Parks, B., in 
SmUh V. Peat, ibid, 

(a) Conquest t. Ebbetts, [1896J A. C. 490. 
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A lessor can recover substantial damages for non-repair 
accming both after a notice to treat and before an assign- 
ment by the lessees to a company purchasing under the 
Lands Glauses Consolidation Act, 1845 (6). 

In reinstating bumt-out premises, a tenant need only 
incur under a repairing covenant such expenses as would 
have been incurred in putting them into a proper state of 
reparation before the fire, and he need not defray the whole 
cost of rebuilding (c). 

In regard to the measure of damages where there has 
been a failure on a lessor's part to perform a condition 
precedent, as where a written agreement is entered into 
whereby A. agrees to take from B. certain premises, the 
same to be repaired by B., and the rent not to be payable 
until the repairs were effected, it has been held that B. 
could sue A., who had occupied, in the person of a tenant, 
for six months and then quitted on the ground that the 
repairs were not done, for use and occupation as upon an 
implied agreement to pay so much as the occupation might 
be reasonably worth (d). A party, who had agreed to take 
a house, by sending in persons to clean and paper one of 
the rooms thereby evidences occupation, though he has 
never resided on the premises (e). 

Where the landlord covenants to repair, the tenant may 
on his default execute the necessary works and deduct the 
cost from the rent (/), but he wiU not obtain expenses 
incurred in fitting up other premises (g). 



(() Milh y. Ouardiamt etc, of East London Union (1872), L. R. 
8C.P.79. 

(p) Yates V. Dunster (1856), 11 Ex. 15. 

(S) 8mUh T. Mdridge (1854), 15 G. B. 286 ; Dawes t. Dowling 0874), 
81 L. T. 66. 

(O SmUh Y. TtffoaH (1841), 2 Man. k G. 841. 

(/) JBeale v. Taylor (1590), 1 Leon. 237 : note q%t4»re in repcnrt in 
1 Cto. 222 ; vide also Brooke's Abridgment (1573), tide *' Dette,** nambers 
27 and 236, bnt ef, number 72. 

(a) Oreen t. Ealet (1841), 2 Q. B. 226 ; Manchester Bonded Ware- 
house Co. T. Carr (1880), 5 C. P. D. 607. 
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The doctrine as to the loss to the reversion forming the 
measure of damages has been applied to a breach of a 
contract to erect a wall (h). 

(ii.) Aptbb Cubrbnct op Tebm. 

As regards actions instituted after the term ends, the 
measure of damages for a breach of the covenant to yield 
up in repair is the amount required to put the premises into 
such repair as is contemplated in the covenant (t). Such 
measure is not affected by the circumstance that the pro- 
perty is improved as a whole by pulling down cottages 
covenanted to be kept in good repair {fj, nor that, by reason 
of the terms of a lease granted by the lessor to another 
lessee after the expiration of the first lessee's term, the 
lessor is no worse off than he would have been had the 
covenants been duly performed (&), nor by the circumstance 
that the lessor was pulling down or reconstructing the 
premises (Q ; nor by the fact that the deterioration of the 
neighbourhood renders the house as likely to let if some of 
the repairs are left undone or effected cheaply (m) ; and 
it is only affected as to the sum by the fact that damages 
have already been obtained for non-repair by an action 
brought during the term (n). 

The measure of damages where cottages are pulled down 
is the value as they stood put into as good repair as the 
covenant required (o). 

ih) Wigtell T. Corporation of School for Indigent Blind (1882), 
8 Q. B. I). 857 ; Otderthaw v. IfoU (1840), 12 A. & E. 690, and 
Marthall T. MacUntoth (1898), 46 W. R. 580 (cases of bailding agree- 
ments). 

(•) Morgan v. Hardy (1886), 17 Q. B. D. 770 ; JovTur t. WceUy 
[1891] 2 Q. B. 31 ; ffenderton v. Thorn, [1893] 2 Q. B. 164 ; Woodhoute r. 
Walker (1880), 5 Q. B. D. 404. 

O) Wooleock V. Dew (1858), 1 F. & F. 837. 

(k) Joyner v. Weeks, [1891] 2 Q. B.81. 

(0 Inderwick t. Leeeh (1884), C. & E. 412 ; Ratolings v. Morgan 
(1865), 18 C. B. (N.8.) 776 ; ConqueHy. MbetU, [1896] A. C. 490. 

(»0 Morgan v. Mardy (1886), 17 Q. B, D. 770. 

(«) Conquest v. EbhetU, [1896] A. C. 490 ; Henderson v. Thorn, [1893] 
2 Q. B. 164. ^ 

((?) Wooleock V. Dew (1858), 1 F. & F. 837. 
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A lessor can also claim, over and above the repairs, some 
compensation by way of loss of rent. It would probably 
not be assessed at the full amount of the rent for the time 
taken in effecting the repairs {p). 

The distinction between actions brought before and after 
the term in regard to breaches of covenants relating to 
repair is well brought out in a case before Wills and 
Lawbance, JJ. The covenants were to keep in repair 
during the term, and to deliver up in repair at the close 
thereof. The lessor during the term notified the lessee as 
to certain dilapidations, and on their not being executed, 
sued the lessee during the term for £425. A sum of £235 
was paid into court and accepted. No repairs were effected 
on the premises out of this sum. After the expiry of the 
term the lessor brought another action alleging that since 
the date of the former action, and during the term, there 
had been a further breach of the covenant to repair, and 
also a breach of that to deliver up in repair. The particulars 
showed that the claim was in respect of all repairs, including 
those specified in the particulars in the first action, and 
also further items, such as painting, necessary to be done 
by the end of the lease. The official referee found a sum 
of £571 was requisite to repair the premises ; from this he 
deducted the £235 formerly paid into court and accepted, 
and a percentage for depreciation. The lessee urged that 
the official referee should have assessed the damages in 
respect only of such breaches of covenant sued on in this 
action as were not sued on in the previous action. The 
court held the official referee to be right, for the measure 
of damages recoverable in the two actions was not identical. 
In the first action the lessor could only recover so much 
as represented injury to his reversion, whereas in the second 
the sum recoverable was that necessary to put the premises 
into repair (g). 



(p) Birch V. Clifford (1891), 8 T. L. R. 103 ; Woodi t. Pope (1836), 
6 C. & P. 782 ; of, for lessor's liability to lessee, Green ▼. Eales (1841), 
2 Q. B. 225. 

iq) IlendersoH v. Thorn (1893), 2 Q. B. 164. 
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(iii.) In Underleases and Assignments. 

In the case of underleases, as regards actions bronght 
daring the term, certain modifications of the preceding 
doctrines obtain. Where an underlease contained terms 
similar to those in the superior lease as to repairing and 
delivering up in repair, the sub-lessee having notice of the 
original lease, on the lessee suing the sub-lessee during the 
term on the covenant to keep in repair, it is right in assessing 
the damages to calculate for the lessee's liability under the 
lease. It makes no difference that the freeholder would 
probably make a new use of the site at the end of the term 
and would not need to have the premises in repair (r). 

If a lessee assigns and the assignee agrees to perform the 
obligations of the lease (including one to repair and keep 
in repair), and the lessor recovers against the lessee on this, 
the assignee is only liable for dilapidations dating after the 
assignment (s). If, however, the assignee takes the property 
knowing the covenants to repair have been broken and 
indemnifies the assignors from the performance of the cove- 
nants, he will be liable for breaches before assignment (t). 

If a sub-lessor, under pressure from the lessor, gives 

notice to the sub-lessee to repair within three months and 

the latter fails then to comply, the sub-lessor, after 

repairing himself, can recover the whole sum expended, 

notwithstanding that the premises were entirely palled 

down and the repairs rendered useless (u). If, however, 

the sub-lessor does not wait for the expiration of the notice 

s to breaches of a general covenant to repair and yield up 

1 repair (there being also a special covenant to repair after 

specified notice), but enters and effects them himself, he 

annot obtain substantial damages on the general covenant 

ecause the premises were not out of repair at the com- 



(r) Conquest v. EbbeUs, [1896] A. C. 490. 

(0 Hawkins v. Sherman (1828), 3 C. & P. 469 ; Smith v. Peat (1853), 

Ex. 161. 



(0 Ooooh T. Clutterhuck, [1899] 2 Q. B. 148. 
(u) Colley V. Streeton (1823), 2 B. & C. 273. 
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mencement of the action, nor could he sue on the special 
covenant because the action was premature (x). 

On a sub-lessor suing his sub-lessee under a covenant 
to repair and deliver up in repair, after the term has been 
ended by forfeiture at the hands of the superior lessor, 
he can obtain substantial damages, notwithstanding his 
ejectment for non-payment of rent (z), but where the 
sub-lessor's term has been forfeited through the sub-lessee 
not repairing, the sub-lessor cannot recover the value of the 
term xmless he proves that the forfeiture was caused by 
the sub-lessee's acts, but he can recover the amount of the 
dilapidations at the time of ejectment notwithstanding the 
determination of his own term (a). 

Inasmuch as covenants to repair are construable differently 
in leases and underleases where there has been a lapse of 
time between their respective dates (c/. ante, p. 164, and 
postf p. 188), it is important to obtain an indenmity from a 
sub-lessee ; in default of this, costs will not be recoverable 
when expended in defending a lessor's action on the cove- 
nant (b), nor the value of the term granted by the original 
lease and lost through the sub-lessee's breach (c). 

As to the implied preface to an indemnity clause in assign- 
ments of leases, vide Be Pooh and Cla/rke*8 Contract {d). 

Where the sub-lease contains a clause that "the letting 
should be subject in all respects to the terms of the existing 
lease and the covenants and stipulations contained therein," 
it has been held in the Court of Appeal that the contract 
was one of indemnity under which the lessee could recover 
from the under-lessee all the costs of an action by the lessor 

(«) Waiiami V. Williams (1874), L. R. 9 C. P. 659 ; ef. Weir t. 
Preedf (1879), 67 L. T. Newsp. 395. 

(2) Davies v. Underwood (1857), 2 H. & N. 570. 

(a) Cloto y. Brogden (1840), 2 Man. & G. 39. (The case contains a 
reference to a ** note A " which apparently is non-existent.) 

m Penley t. WatU (1841), 7 M. & W. 601 ; Walker v. Hatton (1842), 
10 M. k W. 249 ; PmntVez ▼. Foord (1884), 12 Q. B. D. 152. 

(e) Logan t. HaU (1847), 16 L. J. C. P. 252. 

(d) [1904] 2 Ch. 173, followed ^arrw v. Boots' Cash Chemists^ ibid,, 
p. S76 (right of assignee to enforce negative covenant). 
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against the lessee reasonably defended. An implied con- 
tract of indemnity arises whenever two contracts are made, 
the second containing a stipulation to do the very thing 
undertaken by the first (e). 

Where an indemnity exists, the lessee, who has had to 
defend an action brought by the lessor, can claim from the 
assignee the sum paid in respect of dilapidations, and also 
further costs reasonably and necessarily incurred (/ ). 

(iv.) Miscellaneous. 

As to third party procedure in reference to repairing 
covenants, vide notes to Order XVI. r. 48. 

Inasmuch as covenants to repair must be construed with 
reference to the age and character of the premises at the 
date of the lease, a covenant to repair in an underlease, 
though similar in terms to that in the lease, is essentially 
different. The underlessee must merely put the premises 
into the state in which he found them. Such a covenant is 
not one of indemnity in the absence of a clause to that 
effect. A case in which a lessee is seeking contribution 
from his sub-lessee is not within third party procedure (^). 

Evidence, in an action for breach of covenant to repair, 
may be given of the general state of premises when taken, 
and whether they were new or old {h), but not in great 
detail (t) ; it must only go far enough to show the age, 
character, and class of the buildings concerned, and the 
extent to which the covenants have been performed {k), 

Cf. s. 2 of the Conveyancing and Law of Property Act, 
1892 {ante, p. 177), as to the expenses of solicitor and 
surveyor under certain circumstances. 

(f) Hornhy v. (hrdwell (1881), 8 Q. B. D. 329 ; Murrell v. Fyth 
C1883), C. & E. 80. 

(/) Howard t. Lovegrove (1870), 23 L. T. 396. 

(^) Pontifex v. Foord (1884), 12 Q. B. D. 152 : approved Speller t. 
Bristol, etc. Co. (1885), 13 Q. B. I), at p. 101 ; talker ▼. ffaUon (1842), 
10 M. ac W. 249 ; <?/. MorrU v. Kennedy (1892), 30 L. R. Ir. 461. 

(A) Mawtz V. Oonnff (1838). 4 BJDg. N. C. 451 ; Burdett v. WUhers 
C1837),7A.&E.136: videdX^o TTooZc^^cAv. i><fw(1858), 1 F.&F.atp.337. 

(0 Payne v. Haine (1847), 16 M. k. W. at p. 645. 

(A) Haldane y. Newcomh (1863), 12 W. R. 135. 
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An action to recover damages in respect of a breach in 
England of a repairing covenant is within Order XI. r. 1 (b), 
whereby service out of the jurisdiction, e,g,, in Scotland, 
may be allowed (Z). 

Where damages are to be assessed in respect of any 
continuing cause of action, they will be assessed down to 
the time of the assessment (m). 

An action being brought by a lessor for (a) possession, 
(b) mesne profits, and (c) damages for non-repair, the de- 
fendant paid a lump sum into court : — Held, that he could 
be called upon to give written particulars, allocating the 
sum paid in under each head (n). 

(I) TasseU t. Mallen, [1892] 1 Q. B. 321. 

(to) Order 36, r. 58. 

(») Bowe V. Xelly (1888), 59 L. T. 139. 
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CHAPTER XIX. 

WOBKS AFFECTING PUBLIC HEALTH. 

Under certain ciromnstances the tenant can, in the 
absence of agreement referring to the matter in dispute, cast 
upon his lessor the duty of making good stmctoral defects 
of a nature to affect the public health. Thus, a tenant from 
year to year of a house, in which sewage was collecting in 
the cellar owing to a structural defect in the drain, having 
received a sanitary notice addressed to the owner or occupier 
complied with it, and it was held, per Charles, J., that 
apart from the provisions of the Public Health (London) 
Act, 1891, the tenant could recover at common law from 
the owner the sum expended, on the ground that he had 
been compelled to pay for work for which the owners were 
legally responsible (o). 

Where a lease has expired containing a covenant to pay 
all rates, taxes, assessments and outgoings whatsoever in 
respect of the premises, and the tenant holds over and pays 
rent, it would seem as though the courts vtUI not readily 
hold the tenant liable under the covenant as being one ap- 
plicable to a yearly tenancy. It wiU not be presumed that a 
tenant from year to year intends to make himself liable for 
an expenditure on repairs to a sum exceeding his rent (p). 
So Fabwell, J., in a lease of a cottage from year to year at 
a rent of £20, has held that a tenant's covenant to pay 
outgoings does not include the expense of paving and 
draining a yard at a cost of £50 in compliance with a notice 
from the local authority, but that the expense of supplying 
water to a watercloset was vnithin the reasonable contem- 
plation of the parties (q). 

((>) Oehhardt v. Saunders, [1892] 2 Q. B. 452. 
(^p) Harris ▼. Hickman^ [1904] 1 K. B. 13. 

Iq) Valpy V. St, Leonard's Wharf Co. (1903). 67 J. P. 402 ; Faulger t. 
u4r5in^,[1902]lK. B. 700. 
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On the other hand, when the tenancy is for three years, 
and the rent £55, and the obligation is to pay all ''out- 
goings payable in respect of the premises,'' the tenant has, 
notwithstanding his short term, been compelled to pay for 
a reconstruction of the drainage system at a cost of £83. 
The possibility of such an expense being required must be 
within the contemplation of the parties, and is an obligation 
connected with the ordinary occupation of the house, although 
the term is only a short one (r). The expense of paving a road 
abutting on a house, the lease of which contained a cove- 
nant to pay sJl rates, taxes, assessments, and outgoings of 
every description payable by landlord or tenant in respect 
of the premises, has also been held payable by the tenant, 
despite the agreement being only for three years at a rent 
of £75. Kay, J., held the covenant to be as all embracing 
as possible (s). 

The cases just referred to are not very easy to reconcile 
in principle, and it would appear as though the indulgence 
of the court to tenants has been stretched as far as it could 
be in the case before Fabwell, J., already mentioned. It 
is impossible not to feel with Kay, J. (t), as he then was, 
that " it is extremely difficult to say that a covenant, the 
words of which would, in the case of a term of twenty-one 
years, include a payment by the tenant, must be construed 
not to include it because the term is only for three years." 
The Court of Appeal, however (u), have given effect to, with- 
out originating, views of some indulgence, and it is always 
necessary now to look at these covenants in the light and 
from the point of view which may be reasonably supposed 
to have been those of the parties chiefly concerned. In 
other words, the covenant is to be deemed to relate to 

(r) Stochdale ▼. Ascherherg, [1904] 1 K. B. 447 ; Re TFarrtw^r, [190.3] 
2 Ch. 367. 

U) BaU'helor v. Bigger (1889), 60 L. T. 416 ; ef. WilkiMon r. 
CiUlier (1884), 13 Q. B. D. 1, where "outgoings " were not included, and 
where the rent was £38 and the term three years. 

(0 Batchelor v. Bigger (18S9), 60 L. T. at p. 418, where the 
expenses of paving were concerned. 

(«) Foulqer ▼. Arding, [1902] 1 K. B. 700. FoDowed Valpy y. St. 
Leonard't Wharf Co, (1903), 67 J. P. 402. 
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matters within the contemplation of the parties to a par- 
ticular class of contract ; otherwise it might be argued that 
a yearly tenant could be liable to pull down a house and 
rebuild it in conformity with a building line at the instance 
of a local authority, or execute other works of an equally 
costly and unusual nature {vide Foulger v. Arding (u), at 
p. 705). 

The Public Health Act, 1875. 

Section 94 of this Act (38 & 39 Vict, c, 55) (which 
does not extend to the metropolis), requires the local 
authority, on the receipt of any information respecting the 
existence of a nuisance, to serve a notice (v) on the person 
by whose act, default or sufferance the nuisance exists (te?), 
or if he cannot be found, on the owner or occupier of the 
premises, requiring him to abate it within a specified time, 
and to execute such works, and do such things as may be 
necessary, provided that where the nuisance arises from the 
want or defective construction of any structural convenience, 
or where there is no occupier, notice shall be served on the 
owner (a;), and where the person causing the nuisance cannot 
be found, and it is clear that the nuisance does not arise 
or continue from any act, default or sufferance of the owner 
^r occupier then the local authority may themselves abate it 
without further order. 

Section 104 enacts (y) that all reasonable costs and 
jxpenses incurred in executing the provisions connected 
7ith nuisances are to be deemed money paid for the use 
kud at the request of the person on whom the order, under 
. 96, is made, and where no order is made, but if a nuisance 
3 proved to have existed when the complaint was made or 



(r) Vide corresponding s. 4 of Public Health (London) Act, 1891. 

(u;) Bidden y. Spear (1879), 40 L. T. 130, shows that a tenant may be 
able for a nuisance caused by his stopping up a sewer constructed by his 
indlord without his consent through the demised premises, although no 
uisance existed on his land. 

(^x) If notice is served on the occupier and, in complying with it, it is 
»certained that there is a structaral defect, the occupier has been able to 
3C0Ter from the owner (^Gehhardt v. Saunders, [1892] 2 Q. B. 452). 

(y) Vid^ corresponding s. 11 of Public Health (London) Act, 1891. 
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the notioe was given, then of the person through whom the 
nuisance was caused : in case of nuisances caused by the 
owner of premises, the costs can be recovered from any 
person who is for the time being owner of such premises, 
provided that such costs shall not exceed one year's rack- 
rent of the premises. Costs and expenses recoverable under 
this section from an owner may be recovered from the 
occupier (a) for the time being, and the owner must allow 
such occupier to deduct any moneys paid out of the rent 
from time to time becoming due, as if the same had been 
actually paid to such owner as part of such rent. The 
occupier shall not be required to pay any further sum 
than the amount of rent for the time being due, or which, 
after demand of such costs or expenses from such occu- 
pier and after notice not to pay the landlord any rent 
without first deducting such costs or expenses, becomes 
payable, unless the occupier refuses to disclose truly his 
rent and the person to whom it is payable. Nothing in the 
section is to affect any contract between any owner or (6) 
occupier of any property, whereby it is agreed that the 
occupier shall pay or discharge all rates, dues and sums of 
money payable in respect thereof, nor are any contracts 
whatsoever affected between landlord and tenant. 

Sections 213 and 214 deal with private improvement 
rates, and the proportion of three-fourths which an occupier 
who pays it can deduct from his rent. It can apparently 
only be deducted from the current rent (c). 

Section 226 enacts that nothing in this part of the Act 
(the part relating to rating and borrowing powers) shall 
alter or affect leases, contracts or agreements made between 
landlord and tenant. 

Public Health (London) Act, 1891. 

Section 2 of this Act sets out what nuisances may be 
dealt with summarily under the Act. These include those 

(a) Vide correBponding s. 121 of Pablic Health (London) Act, 1891. 

C*) Sie, 

CO y^ostry of MUe Ehd v. WhUhy (1398), 78 L. T. 80. 



R.I. 
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arising from pools, gutters, cisterns, waterdosets, urinals, 
drains, ashpits, animals, deposits, overcrowding, absence of 
water fittings, and certain matters in connection with 
factories. The words of the first sob-section as to premises 
being a nuisance or injurious to health are disjunctive 
{vide the notes on this section in Macmorran's Public Healtii 
(London) Act, 1891). 

The '< nuisance " may be merely one to the detriment of 
the occupier's health, and the work required may be different 
from that necessary to abate a common law nuisance or to 
satisfy a repairing covenant. The ** owner " who is liable 
by statute may also be a different person from the one 
liable at common law. The expenses are recoverable by 
statutory means and are a charge on the owner (d). 

Section 3 enables information of a nuisance to be given 
to the sanitary authority by any person, and it provides for 
written intimation being conveyed as to the existence of the 
nuisance to any person who may be required to abate it 
{vide corresponding s. 93 of Public Health Act, 1876). 

This intimation does not operate as a notice under 
s. i (e). 

Where a lessee has covenanted to pay for " outgoings " 
he is not thereby liable to repay to the lessors sums 
expended in abating a nuisance after a mere intimation 
under s. 3 of the Public Health (London) Act, 1891, with- 
out any notice under s. 4. It is necessary for the lessor in 
such a case to show compulsion and not a mere voluntary 
expense (/). 

Section 4 (1) provides for the serving of a notice (g), where 
a nuisance liable to be dealt with under the Act summarily 
is established, on the person by whose act, default or 
sufferance the nuisance arises or continues, or where such 

(<0 8mUh ▼. Itobinson, [1898] 2 Q. B. 68. Vide L. T. Newtp., Vol. 118, 
p. 460, M to power of magistrate under London Bnilding Act, 1894, to 
require a hooM to be cleansed. 

(0 JffarrU7.Jffiehman,\l90i}lK.B.lB. 

(/) Harris v. Hickman, [1904] 1 K. B. 18 ; ef. Andrew ▼. St, Olam 
Board of Works, [1898] 1 Q. B. 775, where there was a notice nnder a 4. 

(^) Vide corresponding s. 94, Pahlic Health Act, 1876. 
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person cannot be found, or the occupier or owner (&) of the 
premises, requiring him to abate it within the time specified, 
and to execute such works as are necessary for the purpose. 
The authority can specify any works to be executed. 

Where an owner or occupier is required to do certain 
work under a penalty, and one does it and it turns out 
the other should have done it, the expenses are properly 
money paid at the request of the person who was primarily 
liable but who neglected to perform the duty (•). The 
doctrine applies where events show that the sanitary 
authority are themselves the persons who ought to repair 
the defect (k). 

Sub-section (2) provides for the prevention of a recurrence 
of a nuisance, and enables a notice to be served directing 
works necessary for the purpose. 

Sub-section (3) requires the notice to be served on the 
owner where the nuisance arises from some structural 
defect (Z) or where the premises (m) are unoccupied. 

Where it is difScult to state the cause of the nuisance, it 
is right to serve the occupier, even though in the end the 
cause be found to be clearly structural (n). 

Sub-section (4) exposes to a fine, where a notice has been 
served under s. i, a person by whose wilful act or default a 
nuisance has arisen, or who makes default in complying 
with the requisitions of the notice, whether a nuisance order 
is or is not made on him. 

When a notice is served on premises, addressed to the 
owner, calling for certain works and intimating that if not 
completed the local authority would commence proceedings 

(h) Fui^ 8. 141 for definition. 

(0 Gebhardt ▼. Saw^ders, [1892] 2 Q. B. 452. 

(*) Andrew v. St. Olaves Board cf WorU^ [1898] 1 Q. B. 776 ; 
North ▼. WaXtkamitow Urban QmneU (1898), 67 L. J. Q. B. 972 (under 
the PaUic Health Act, 1876). 

(0 Cf. 8. 94 of the PabUc Health Act, 1876. 

(f») Section 141 contains a definition of ''premises** in wider terms than 
those employed in the Public Health Act, 1876. 

(») Gehhardt v. Saunders^ supra, 

o2 
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** by the service of a statutory notice," the occupier can- 
not make the owner recoup him if he complies with the 
requisition without <K>mmunicating in any way with the 
owner, for not being compellable to execute the work he 
had acted as a mere volunteer (o). Similarly, where 
owners do work immediately on receipt of an intimation of 
a nuisance existing and before service of any notice 
obliging them to do it, the expenditure cannot be recovered 
by them from the tenant under a covenant to pay out- 
goings, for the works are voluntarily performed and not 
under obligation and the expenditure is not an out- 
going (p). Nor can an owner recover against the local 
authority in respect of expenses which the latter were 
themselves liable for, if he acts as a volunteer (q), 

Regard must be paid to the fact that in cases of nuisance, 
action on someone's part must be prompt, and therefore it is 
not essential to show some direct actual and irresistible 
compulsion, but only that steps are taken which practically 
amount to compulsion (r). To amount to compulsion it is 
not essential that legal proceedings should be taken or 
threatened (s). 

Section 5 enacts that on non-compliance with the notice, 
or on its being thought that the nuisance wiU recur, com- 
plaint is to be made by the sanitary authority, and the petty 
sessional court (t) may make a nuisance order. It may take 
the form of an abatement order, a prohibition order, or 
a closing order, or a combination of such orders. 

By s. 11 (u) all reasonable costs and expenses incurred 
in serving the notice, making the complaint, or obtaining 
a nuisance order, or carrying it (v) into effect are to be 

(o) Thompson and Norru MamMfacturing Co., Limited v. Hawet 
(1895), 73L.T.369. 

(^) Harru v. Hickman, [1904] 1 K. B. 13. 

(q) EUu V. Bromley Rural District Council (1899), 81 L. T. 224. 

(r) NoHh V. Walthamstow Urban CounoU (1898), 67 L. J. Q. B. 972. 

(#) Mlis V. Bromley Rwral District Council, supra, 

(0 Vide Interpretation Act, 1889, 8. 13. 

{u) Vide corresponding 8. 104 of Pnblic Health Act, 1875. 

(i?) Incladed in this are the expenses of carrying the ** notice ** into 
effect, thongh no nuisance order has been obtained (Gebhardt y. Saunders, 
iirfra^ and Andrew v. 8t, Olave's Board of Works, [1898] 1 Q. B. 776). 
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deemed to be money paid for the use and at the request of 
the person on whom the order is made ; when the order 
is made on the sanitary authority, or when no order is 
made but the nuisance is proved to have existed when the 
notice was served or the complaint made, then of the 
person by whose act, default or sufferance the nuisance was 
caused. Where the owner {x) has caused the nuisance, the 
costs and expenses may be recovered from any person who 
is for the time being owner of such premises. 

This section enables an occupier to recover from an 
owner the costs and expenses incurred in curing a drain- 
age defect in a house of which he was tenant from year to 
year in regard to the existence of which he had vainly 
apprised the owner. The defect turned out to be structural 
in the end {cf. s. 4 (3) ), but the notice served was addressed 
to the owner or occupier (y). 

By s. 15 it would appear that not only wilful damage to, 
or interference with, drains, closets, ashpits or the water 
supply apparatus, exposes the offender to a penalty, but 
also an improper use thereof. It would seem, therefore, 
that a careless tenant who allows obstructive substances to 
block up these works would be liable to the penalty 
prescribed by the section. 

As to nuisance caused by two or more persons, vide 
8. 120, and Nathan v. Bouse (1905), 92 L. T. 321. 

Section 121 (z) deals with the recovery of costs and 
expenses from the occupier which are recoverable from the 
owner ; and it requires the owner to permit the occupier to 
deduct any money thus paid out of his rent as if the same 
had been actually paid to the owner as part of the rent, 
provided that the occupier need not pay more than the rent 
due from him, or which after demand from him of such 
costs and expenses, and notice not to pay any rent without 
first deducting the same, becomes payable, unless he refuses 

(a?) For definition, vide s. 141. 

(y) Chbhardt 7. Saunders, [1892] 2 Q. B. 462. 

(s) Vide corresponding a. 104 of Public Health Act, 1876. 
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to disclose the amount of his rent and the name and 
address of the person to whom it is payable. 

The general rtde is that a rate cflm only be deducted 
from the current year's rent (a). 

Sub-section (b) of s. 121 is important, for it enacts that 
nothing in that section shall affect any contract between 
any owner and occupier of any premises, whereby the 
occupier agrees to pay or discharge all rates, dues, and 
sums of money payable in respect of such premises, or shall 
afiFect any contract whatsoever between landlord and 
tenant. 

Of. ss. 104 and 226 of the Public Health Act, 1875. 

In regard to the incidence of expenses under the Public 
Health (London) Act, 1891, in cases of tenant for life and 
remainderman of premises affected, we have already seen (i) 
that the cost has been held to fall upon the corpiL$ where 
there were trustees liable as owners of the rack-rcints of 
leasehold houses forming part of the residue held in 
trust (c) ; but it has, on the other hand, also been held that 
the expenses of complying with drainage work under the 
Metropolis Local Management Acts, 1855 and 1862, must 
fall on the tenant for life {d) ; so, also, the costs of comply- 
ing with a dangerous structure notice under the London 
Building Act, 1894, and with notices under the Public 
Health (London) Act, 1891 (where the works required 
amounted merely to repairs), the Metropolis Local Manage- 
ment Acts, 1865 and 1862, and the Housing of the Working 
Glasses Act, 1890, in regard to drains must be charged 
against income (e). Where a legal tenant for life has paid 
out of his own pocket for street work under the Public 
Health Act, 1875, and the Manchester Greneral Improve- 
ment Act, 1851 (li & 15 Vict. c. cxix.) (there being no 



(a) Veitry of Mile End r. WhUby (1898), 78 L. T. 80. 
(h) ^n^^p. 109. 

(O Re Lever, [1897] 1 Ch. 82 : !?<» Barney, [1894] 3 Ch. 662 (freehold 
premises). 
(<0 Re Crawley (1885), 28 Ch. D. 431. 
(0 Ro Copland's Settlement, [1900] 1 Ch. 326. 



Digitized by 



Google 



Works affbotino Public Health. 199 

oapital money when (he works were exeouted), the expenses 
incurred were charged on the land and were held to be 
incombrances under s. 21 (ii) of the Settled Land Act, 1882, 
and the tenant for life was repaid out of capital such part 
of the expenditure as represented capital (/). 

Apparently the incidence of the expense is largely a 
matter of discretion, and the court will consider facts 
relating to the necessity for the structural alterations, e.g., 
whether they are due to neglect since the testator's death or 
to original faulty construction, or to neglect on the testator's 
oiwn part {g). 



C/) Re Zegh's SettUd Eftates, [1902] 2 Ch. 274 ; Re Famham*s 8eUU- 
mmU, imfra. 

(a) He Thomas, [1900] 1 Ch. 819 ; Re Fwrnka/aCs Settlement, [1904] 
2 Ch. 561 ; enqoiiy directed hj Court of Appeal aa to what part of the 
worioB amounted to permanent unprovements. 
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CHAPTER XX. 
THE COVENANT TO PAT BATES AND TAXES. 

Expenses such as those arising for drainage or paving 
under statutes, such as the Public Health Acts, may in 
general be regarded as within the contemplation of the 
ordinary clause whereby lessees bind themselves to pay 
rates, taxes, outgoings, duties, charges, and assessments of 
any description, now or hereafter payable, in respect of the 
premises, or imposed on the ovmer or occupier (gg). Certain 
exceptions from this generality will appear in the decisions 
referred to in the course of this chapter. It is well-nigh 
impossible to reconcile the cases on the subject of the con- 
struction to be placed on covenamts for the payment of 
rates and taxes, or to deduce any general principles from 
them which vnil stand the test of comparison with earlier 
or later authority. As Lord Alvebstonb has observed in 
Lrnnby v. Faupel, 88 L. T. at p. 664 (afterwards aflSrmed 
(1904), 90 L. T. 140), the cases are a maze, and either a 
House of Lords' decision or legislation is urgently needed 
to unravel the existing tangle. The present vmter can only 
do his best to pick out the salient points of the cases 
without attempting the impossible task of evolving kosmos 
out of chaos. 

There are, however, certain words which seem fatal to the 
tenant in almost every case. Amongst these are "out- 
goings," ** impositions," "duties," and "charges," unless 
their generality is limited by other expressions. The general 
trend of judicial opinion of recent years has been against 
the tenant where these words have been employed, so that 
the cost of carrying out even permanent works of improve- 

(^^) 8mUh y. It4>hin90% [1893] 2 Q. B. 53 ; Stockdale t. Aseherherg (A) ; 
Be WarHner, [1903] 2 Ch. 367 ; Wiw v. BuUon, [1899] 1 Q. B. 474 ; 
Farlaw v. SteventotL, [1900] 1 Ch. 128 ; Brett v. Bvffen, [1897] 1 Q. B. 
625 ; Weld v. Clavtan^le-Moors, etc. Council (1902), 86 L. T. 684 ; 
Ibulger V. Ardinjf, [1902] 1 K. B. 700. 
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ment has thns devolved upon him. The presence of such 
words as the above seems to indicate a general intention 
that the owner should obtain his rent free from deductions. 

Thus, " outgoings " have been held to cover a recon- 
struction of a drainage system (h) ; the word is one of 
"the largest possible signification" (i), or, at any rate, 
" is at least as strong as duties " (j). It has also been held 
to include the expenses of street paving {k), and of com- 
plying with a dangerous structure notice (^^), the remedying 
of drainage defects (Z), structural alterations in a factory (m), 
drainage communication with a sewer (n), and, semble, the 
expenses of works under the Private Street Works Act, 
1892 (o). 

Where, however, a tenant was holding over from year to 
year, he was held not liable to pay for drainage reconstruc- 
tion under " outgoings," on the ground that such an 
expense would not reasonably have been within the terms 
of the holding over (p). 

Where the tenant's covenant is simply to " pay all out- 
goings," the tenancy being one from year to year, he is not 
liable to bear rates of a new kind, payable by statute in the 



(A) Anta T. Oodioin (1899), 63 J. P. 441 ; Stockdale v. Aicherherg^ 
[1904] 1 K. B. 447. 

(0 Budd v. Manhall (1880), 6 C. P. D. 481. Vide report in 60 L. J. 
Q. B. at p. 26 ; Croise ▼. Raw (1874), L. R. 9 Ex. at p. 212 ; TuUi ▼. 
Wynne, [1897] 1 Q. B. at p. 78. 

O) Aldridge t. Feme (1886), 17 Q. B. D. 212. 

(*) Aldridge t. Feme, supra; Batchelor v. Bigger (1889), 60 L. T. 
416 ; Weld t. ClayUm-le-Moort, etc. Council (1902), 86 L. T. 584 ; 
Gardner v. Fumess Bail, Co, (1883), 47 J. P. 232 ; bnt see HUl v. 
Edward (1886), C. k E. 481 ; Midgley t. Coppock (1879), 4 Ex. D. 309 
(vendor and purchaser case). 

(**) Tiihhs ▼. Wynne, [1897] 1 Q. B. 74 (vendor and purchaser case). 

(0 Be Bettingham (1892), 9 T. L. B. 48 ; vide Smith ▼. BobinsoHy 
[1893] 2 Q. B. 53; Be Crawley (1885), 28 Ch. D. 431 (tenant for life 
case). 

(m) Vide per SMITH and Collins, L.JJ., in Arding t. JEoonomio 
IhHnting, etc, Co, (1899), 79 L. T. 622 ; Goldstein ▼. HollingswoHk, 
[1904] 2 K. B. 678 ; Morris ▼. Beai, ibid., 585. Vide Homer ▼. 
Franklin, [1905] 1 K. B. 479. 

(») Crosse t. Baw (1874), L. R. 9 Ex. 209. 

Co) Snrtees v. Woodhouse, [1903] 1 K. B. at p. 401. 

(jy) Harris ▼. Hickman, [1904] 1 E. B. 18 ; vide ante, pp. 190 et seq. 
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first place by the occupier, but capable of being deducted 
from the rent, apart from any agreement to the contrary. 
The general obligation to pay all outgoings is not sach 
an agreement. The ordinary rule is that rates can only be 
deducted from the current year's rent {q). 

" Impositions" cover the duty and expense of reconstrae- 
tion of drains, notwithstanding the words << imposed on the 
landlord or tenant " are absent amd the tenancy is for three 
years only at a rent of £64 (r). " Imposition " is, if any- 
thing, rather larger than <' duty " (s). It also covers pro- 
viding a factory with means of escape from fire {t) and 
other structural works (u). 

A covenant to pay all taxes, rates, assessments, and 
« impositions " payable in respect of the demised premises 
means such rates and assessments as are imposed in the 
form of money charges and ordinarily payable by the 
tenant, e.g., a sewer rate, but it does not cover a case 
arising under an Act, such as the Manchester Improvement 
Act, 1861 (t;), which imposes a direct duty on the landlord, 
and the tenant is not^ properly speaking, assessed in respect 
of the premises, but in respect of the landlord's neglect to 
perform a duty (x). 



(^) Vestry of Mile End v. WhUhy (1898), 78 L. T. 80. 

(r) Re Warriner, [1908] 2 Ch. 367 ; cf, ROMBB, LJ^., in FovlgerY. 
Arding, [19021 1 K. B. 700 ; and SmUh y, Robiiuon, [1898] 2 Q. B. 5S, 
where the words " charge imposed on lessor " were in the ooyenant But 
see Tidtwell v. WhitwoHh, infra, and HiU v. Edward (1886), C. & K 
481 ; the latter is doubted in Aldridge t. Feme (1886), 17 Q. B. D. 212. 

(i) Foulger v. Arding, tupra^ at p. 710. 

(0 Shephard v. Barher (1902), 67 J. P. 238. 

(it) Golditein ▼. Boiling euxtrth, [1904] 2 K. B. 678 ; Re ArbUration 
between Robertson and Thome (1883), 47 J. P. 666. 

(t;) The Metropolis Management Act, 1862, possesses Che same feature. 
Vide per Yaughan Williams, IaJ., in Skinner y. Munt, [1904] 2 K. B. 
at p. 460. 

(«) Tidnoell v. Whitworth (1867), L. R. 2 C. P. 326; foflowed 
Rawlins v. Briggs (1878), 3 C. P. D. 368 (case under PoWic Health 
Act, 1876) ; of. Sweet t. Seager (1857), 2 C. B. (N.8.) 119. In this case 
there was an undertaking on the tenant to bear burdens and perform 
duties and services ; vide comments on Tidswell v. Whitworth, supra, in 
Farlow t. Stevenson, [1900] 1 Ch. at p. 140, and Skinner r.Jffunt, [1904] 
2 K. B. at p. 459. 
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"Duties" is another word of wide import. It has 
included the laying of a new drain (y), street paving (z), 
the expenses of sewage works (a), and was a guiding word 
in a case where structural alterations in a theatre were 
required {b). 

" Duty payable" signifies a sum payable in respect of a 
duty (c). 

The absence of the words " whether payable by landlord 
or tenant in respect of the premises " do not weaken the 
construction of the words " outgoings payable in respect of 
the premises " {d), 

"Charges" include a liability to pay for sewering, 
levelling, and paving (e), and to repsdr a defective drain (/) 
for a "charge imposed" on or in respect of the premises 
and payable either by the owner or the occupier, is much 
the same thing as "impositions charged" — the phrase 
employed in the case of Foulger v. Arding (g). 

Under a covenant to pay, bear, and discharge every rate, 
tax, charge, assessment, burthen, duty, and imposition 
whatsoever, parliamentary, parochial, or otherwise, to which 
the lessors or lessees are or shall hereafter be liable, it has 



(v) Brett T. Bogers, [1897 J 1 Q. B. 626 ; Farloto r.Stevengon, [1900] 
1 Qi.128. 

(s) Tkompton t. Lamoorth (1868), L. B. 8 C. P. 149 ; Payjie t. 
Bmrridge (1844), 12 M. & W. 727 ; Wix v. Button, [1899] 1 Q. B. 474 ; 
but see HUl ▼. Edtoard (1886), C. & E. 481. 

(a) Budd T. MarskaU (1880), 6 C. P. D. 481 ; Clayton ▼. 8mUh 
(1895), ll^T.L.B. 374. 

(Jf) Be ArbUration between Bohertson and Thome (1883), 47 J. P. 566. 

(0) Per LnmiiET, MJt., in Farlow v. Stevenson^ [1900] 1 Ch. at 
p. 139. 

(i) AniU y. 6hdmn (1899), 63 J. P. 441 ; ef. Aldridge t. Feme 
(1886), 17 Q. B. D. 212, ftnd Brett v. Bogere, [1897] 1 Q. B. 525. 

(<0 Hartley v. Hudson (1879), 4 C. P. D. 367. This case was under 
the Fablic Health Act, 1848, bat the Act of 1875 has practically identical 
{NTOTisions. 

C/) George v. Coates (1908), 88 L. T. 48 ; ef. BatoUne t. Briggs 

g878), 3 C. p. D. 868, where a dntj was cast on the owner by the 
iblic Health Act, 1875, and the expense did not oome within the cove- 
lumt as to charges on the premises. 
O) [1902] 1 K. B. 700. 
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been held that a tenant most pay for stmctoral additions 
and alterations to a theatre, the sabetanee of the oovenant 
being that the landlord was to take his rent free from 
deductions (h). 

In the absence of snch words as "duties/' "chaiges," 
"outgoings," or "impositions," and in the absence of 
expressions extending to charges on the owner, there is 
more difficulty for the lessor in imposing the burden of 
permanent improvement on the lessee (i). Thus, the ap- 
portioned expenses of paving under the Public Health Act, 
1875, have been escaped by a tenant whose covenant was 
merely to pay rates, taxes, and assessments now or during 
the term imposed or assessed upon the said premises or on 
the landlord or tenant by authority of Parliament or other- 
wise. It would appear that " assessment** has a narrower 
meaning than "payment " or " impositions " or " charges " (i). 
The like indulgence to the tenant whose covenant also in- 
cluded only rates, taxes, and assessments was extended in 
a case of drainage (Z). Even where the rent was to be pay- 
able "without deductions" (m) and where the tenant 
agreed for the payment by himself of " all rates, taxes, and 
assessments payable in respect of the premises during the 

(A) Be ArbUratum hettoeen RoherUon and Thome (1883), 47 J. P. 666. 
(The ezpreflsion *' hereafter*' in these ooTenants iDclades all burdens, though 
not contemplated when the agreement was made.) See also Smith t. 
BoHfuon, in/ra, at p. 56. 

(0 SmUh y. RoHnsan, [1893] 2 Q. B. 63 (PnbUc Health (London) Act, 
0891) ;UUum r. JHckiMon (1882), 9 Q. B. D. 632 (Metropolis Mumge- 
ment Acts, 1855 and 1862) ; Home and Colonial Stores ▼. Todd (1891), 
63 L. T. 829 (ditto) ; WUhimon r. CoUyer (1884), 13 Q. B. D. 1 (Mctto- 
poHs Management Act, 1862) ; Hartley v. Hudson (1879), 4 C. P. D. at 
p. 368 (PabUc Health Acts, 1848 and 1876). 

(h) Lumhy t. Faupel (1903), 88 L. T. 66, affirmed hj Court of Appeal 
(1904), 90 L. T. 140 Cm this case, arising under the PnbUc Health Act, 
1875, Lord Alvbbstoke, C.J., after exprening his sense of the com- 
plexities of the cases, bases his decision largely on the groond that the 
expense in dilute has become a charge before tne lease commenced, and 
the Court of Appeal took the same yiew) ; Baylis y. Jtggens (1898), 
2 Q. B. 315 (PnbUc Health Act, 1876) ; Allum y. Dichinson (1882), 
9 Q. B. D. 632 (MetropoUs Management Acts, 1865 and 1862). 

(0 Lyon y. Oreenhow (1892), 8 T. L. R. 467. 

(m) As to the bearing of these words, vide Home and Colonial Stores y. 
Todd (1891), 63 L. T. 829 ; Skinner y. Hunt, [ 1904] 2 Q. B. 462 ; Smith y. 
Robinson, supra ; Re Arbitration between Robertson y. Tkorne^ supra. 
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tenancy," the words apply only to expenses of a temporary 
or recurring nature and not to a sum which is a charge on 
the property, giving it an increased present value. The 
term was for three years and the rent under £40 (n). 

The expressions " charged upon the premises " and 
** charged upon the lessor " have given rise to some diffi- 
culties. Expenses of paving under the Metropolis Manage- 
ment Acts, 1855 and 1862, are not charges on the premises, 
but impositions on the owner in respect of the premises, 
and are personal demands on him which may be enforced on 
the premises. They are not charged on the occupier in 
respect of the premises, though there is a remedy against 
the occupier (o). 

Under the Public Health Act, 1875 (38 & 39 Vict. c. 55), 
expenses of paving are, on the other hand, charges on the 
premises and a charge on the landlord in respect of the 
premises (p). 

Covenants to pay present and future outgoings '* charged 
on the premises," or on the owner and occupier in respect 
thereof, will not apply to the expenses of works which, 
under the Private Street Works Act, 1892, have become a 
charge on their completion before the commencement of the 
term granted, though not payable till after that date(^), but 
a tenant has been forced under this covenant to pay for 
paving expenses, when the notice of apportionment and 



(n) Wilkinson t. Collyer (1884), 13 Q. B. D. 1 (Metropolis Manage- 
ment Act, 1862) ; €f, Batchelor v. Bigger (1889), 60 L. T. 416, where 
** outgoings" were incladed and the tenancy was equally brief. 

(a) Alhm v. Dickinson (1882), 9 Q. B. D. 632 ; Re Crawley (1885), 
28 Ch. D. 431. 

(p) Baylis r. Jiggens (1898), 2 Q. B. 315 ; Hartley v. BTudson QSTQ'), 
4 C. P. D. 367 ; MUlr. Edward (1885), C. & E. 481. 

(a) Surtees v. Woodhouset [1903] 1 K. B. 397. As to commencement 
of cnarge ander Public Health Act, 1875, vide Be Allen and DriscolVs Con- 
tract, [1904] 2 Ch. 226 ; Lumhy v. Faupel (1904), 90 L. T. 140 ; Millard v. 
Balhy-cum-Hexthorpey etc. Council, \\Wh^ 1 K. B. 60 ; and East Ham 
UrhMij etc. Council y. Aylett, [1905J 2 E. B. 22. As to commencement 
of chiuqge onder Metropolis Management Acts, 1855 and 1862, vide Wue y. 
Rutsm, [1899] 1 Q. B. 474. 
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charge under the Metropolis Management Act, 1856 (18 it 
19 Vict. c. 120), was given before the expiry of his term, 
although the work was not commenced until after it, and 
although no date was fixed for payment (r). 

Expenses incurred by a lessor in complying with an order, 
under the Public Health (London) Act, 1891 (54 & 55 Vict, 
c. 76), directing r^Murs to drains (as distinguished from 
laying down a new drain) have been held to be within a 
** charge imposed on the lessor." The nuisance was merely 
the result of a tenant's not repairing according to covenant («). 
So also expenses of paving under the Metropolis Management 
Acts, 1855 and 1862, are imposed on the owner (t) in respect 
of the premises and a personal demand on him enforceable 
on the premises and not a charge on the occupier (u), as are 
also the expenses under those Acts of remedying a drainage 
defect (t;). 

Miscellaneous. 

Although an institute governed by the Literary and 
Scientific Institutions Act, 1854, has powers of borrowing 
under s. 19 thereof for the purpose of paying rates, taxes, 
and the like, it has not, either expressly or impliedly, any 
authority to borrow on mortgage in order to build a 
billiard room. Money can, however, be so raised to meet 
the cost of necessary repairs {w). 

The words '* as they become due ** and " for the time 
being payable " in connection with covenants to pay rates, 
taxes, assessments, and outgoings cannot be re^;urded as 



(r) Wiw V. Button, [1899] 1 Q. B. 474. 

(*) iSmUk ▼. Robinson, [189S] 2 Q. B. 68. 

(0 Ab to meaning of owner, vide DriseoU v. BattertM Bonmgh 
Council, [1908] 1 K. B. 881. 

(tf) Allutn Y. ZHekintan (1882), 9 Q. B. D. 632 ; WUkimon t. Collyer 
(1884), 18 Q. B. D. 1. 

(r) Some and Colonial Stores y. Todd (1891), 63 L. T. 829. 

(to) Be Badger, ManseU t. Cohham, [1905] 1 C»u 568. 
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cutting down the application of the covenant to costs of an 
oidincuily recurrent character. This would give the words 
a more limited meaning than they would ordinarily bear (x). 

The phrase '' present and future rates " is not intended 
to cover charges not yet payable, because no final appor- 
tionment has been made, but are inserted to cover rates, 
taxes, eta of a kind not existing at the date of the lease (^). 

As to contributions to repairs ratione tenura {vide Baker v. 
GreenhM (z) ). The liability of a corporation for the non- 
repair of a highway is discussed in Maguire v. Mayor, etc. 
of Liverpool (1905), 92 L. T. 374. 

As to liability to repair approaches to canal bridge, o/. 
AtL'Oen. v. Oxford Canal Namgation (1903), 88 L. T. 250. 

As to liability of consumer to repair defect in water pipe, 
vide Orand Junction Waterworks Co. v. Bodocanachi, [1904J 
2 K. B. 230. 

In regard to covenants to maintain roads until '' taken 
to " by the public authority, and the expense of making up 
a road under the Public Health Act, 1875, s. 150, vide 
Moore v. Todd (1903), 68 J. P. 43, and Scott v. Brown 
(1904), 68 J. P. 181. 

Whatever may be the effect of a lessee's covenant to pay 
charges and outgoings, when the lessor sues the lessee of a 
factory to recover the expenses of complying with require- 
ments of a sanitary authority, a county court judge can 
apportion the costs as seems to him just {Homer v. 
Franklm, [1905] 1KB. 479). Section 7 of the Factory 
and Workshop Act, 1891, discussed in this case, is now 
replaced by s. 7 of the similarly entitled Act of 1901. 

(a?) StoelddU v. Ascherherg, [1903] 1 E. B. at p. 876, per Wright, J., 
cAse affirmed, [1904] 1 K. B. 447. 

(y) Surtees v. Woodhawe, [1903] 1 K. B. at p. 400. 

(z) (1842), 3 Q. B. 148 ; CfuekJUld Rural IHHriet QmneU, [18981 
1 Q. B. 865 ; Rural DUtriet Oouneil qf Daventry v. Parker, [1900J 
1 Q. B. 1. 
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CHAPTER XXI. 

AGBIOULTXTfiAL HOLDmOS. 

These holdings, together with market gardens, are the 
subject matter of statutory enactments affecting improve- 
ments under the general title of the Agricultural Holdings 
(England) Acts, 1883 to 1900. The Acts include those 
relating in terms to agricultural holdings and dated 1883 
and 1900, the Allotments and Cottage Gardens Compensa- 
tion Act, 1887, the Tenants Compensation Act, 1890, and 
the Market Gardeners Compensation Act, 1895. The later 
statutes are cited with the earlier one of 1883 under the 
general title mentioned and are construable as one with it. 
The Acts have introduced compulsorily an important in- 
vasion on the maxims whereby things planted in the soil 
pass with it, and semble the Act of 1883 has abolished part 
of the old common law doctrines as to waste, so that 
buildings, such as hothouses, erected by a farm lessee, are 
improvements (a). 

Agbicxtltubal Holdings (England) Act, 1883. 

Section 2 provides that compensation shall not be payable 
for improvements executed before the Act commenced, with 
certain exceptions, into which it seems unnecessary to enter 
after the time which has elapsed. 

Section 3 provides with regard to improvements executed 
after the Act, that compensation is not payable under the 
Act in respect of any of the improvements now set out in 
the First Part of the First Schedule of the Agricultural 
Holdings Act, 1900(5) (whereby substitution is made for the 
original Schedule in the Act of 1893), unless the consent of 

(a) AfeuwY. Cobley, [1892] 2 Ch. 253 ; at common law orchard trees 
cannot be cat down or rtmored, bnt glass houses can, unless predoded 
by the lease iMttarsY. CaUender), [1901] 2 Ch. S88. 

Qi) Vide anUy p. 84, where the Schednle is set oat 
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the landlord (c) or his agent has been obtained previously 
to their execution, unconditionedly or on terms (d), and any 
compensation payable under an agreement between landlord 
and tenant shall be deemed to be a substitute for that 
arising under the Act. 

Section 4. In order that compensation can be claimed 
by the tenant, notice (e) must be given to the landlord prior 
to the execution of the improvement mentioned in Part II. 
of the First Schedule to the Act of 1900 (/), and the work 
must have been executed after the commencement of the 
Act of 1883. The tenant's notice must be not more than 
three months, and not less than two months before 
beginning to execute the improvement, and it must be given 
to the landlord or his agent (g) duly authorised in that 
behalf. The notice must be in writing, and must set out 
the improvement and the manner proposed for effecting it. 
On such notice being given, the landlord and tenant may 
agree on the terms as to compensation or otherwise on 
which the improvement is to be executed, and in the event 
of any such agreement being made, any compensation pay- 
able thereunder shall be deemed to be substituted for com- 
pensation under this Act. The landlord may, unless the 
tenant's notice be previously withdrawn, undertake to 
execute the improvement himself, and may execute the 
same in any reasonable and proper manner which he thinks 
fit, and charge the tenant with a sum not exceeding £5 per 
cent, per annum on the outlay incurred, or not exceeding 
such annual sum payable for a period of twenty-five years 
as will repay it in the said period with interest at £3 per 
cent, per annum, such annual sum being recoverable as 
rent. In default of such agreement or undertaking, and 
in the event of the landlord failing to comply with his 

(«) Vide 8. 29 as to limited owners charging their land with com- 
peoaation. 

Cd) Applied to glass-hooses and orchards : Mears v. Callender. [1901] 
3Ch.38S. 

(e") As to notice, vide s. 28. 

(/) The improTement in this part is connected with drainage. Vide 
supraf and afiUy p. 84. 

C^) Cf' Ingham v. FerUon (1893), 10 T. L. R. 113. 

B.L • p 
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undertaking within a reasonable time, the tenant may 
execute the improvement himself and be entitled to com- 
pensation under the Act. The parties can, if they will, 
dispense with any notice under this section, and oome to 
an agreement in a lease or otherwise between themselves in 
the same manner and of the same validity as if such notice 
had been given. The Second Part of the Schedule {h) will 
be found to contain one matter only, viz., drainage, although 
by a piece of careless drafting the Act, in the section und^ 
notice, speaks of ''any" improvement (t). As to other 
Acts dealing with this subject, vide Chapter on " Bepain 
and Improvements under Statutes." 

Where in the case of a contract of tenancy beginning after 
the conmiencement of the Act, any particular written agree- 
ment secures to the tenant compensation for any improve- 
ment mentioned in the Third Part of the First Schedule of 
the 1900 Act {vide ante, p. 84), and executed after the 
commencement of the Act of 1883, fair and reasonable 
compensation, having regard to the circumstances existing 
at the time of making the agreement, then the compensation 
shall be payable in pursuance of the particular agreement, 
and deemed to be substituted for compensation under the 
Act (s. 5). ''Particular" presumably means that details 
must be furnished as to the improvements proposed and 
the compensation payable as contrasted with a mere general 
agreement. 

In the case of improvements executed before January 1st, 
1901, the amount of compensation is regulated by the Act 
of 1883, and the list of improvements in that Act mast be 
considered. The method of ascertainment must be that set 
out in the Act of 1900 {vide s. 7 of the Agricultural Holdings 
Act, 1900, post, p. 222). 

Section 29 deals with a landlord's power to obtain a 
charge on the holding on paying to the tenant compensa- 

Ch) Ante, p. 84. 

(i) " Drainage ** is not defined, and presumably any means of freeinff 
the land from sorplas water comes within the Act If a tenant adopted 
some nnreBBonable method, it would probably be brought home to mm 
when the compensation was assessed. It is conceived that impnnre- 
ments to existing druns would be included. 
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iion. It also provides that capital money arising under the 
Sebtled Land Aot, 1882 (45 & 46 Vict. c. 38), is applicable in 
payment of any moneys expended and costs incurred by a 
landlord under or in pursuance of this Act in or about the 
execution of any improvement mentioned in the first or 
second parts of the Schedule of the Act of 1900 {vide ante, 
p. 84), as for an improvement authorised by the said Settled 
Land Act (vide ante, pp. 65, 93) ; and such money may also 
be applied in discharge of any charge created on a holding 
under or in pursuance of this Act in respect of any such 
improvement as aforesaid, as in discharge of an incum- 
brance authorised by the said Settled Land Act to be dis- 
•charged out of such capital money. 

Section 29 also provides that where the landlord obtain- 
ing the charge is not absolute owner of the holding for his 
own benefit, no instalment or interest in respect of a charge 
shall be made payable after the improvement has become 
exhausted. This section will also be useful to life tenants 
desirous of raising money for compensation by assignment 
of a charge under s. 32. 

Section 31 enacts that where a landlord is a trustee, the 
.amount due from him by way of compensation can be charged 
and recovered as against the holding only, and he is entitled 
to obtain from the county court (now the Board of Agricul- 
ture and Fisheries, vide s. 3 (1) of the Agricultural Holdings 
Act, 1900 (63 & 64 Vict. c. 50), and 8 Edw. 7, c. 31), a charge 
•on the holding to the amount of the sum payable to the 
tenant. Section 61 contains a definition of '* landlord '* as 
the person entitled for the time being to receive the rents 
and profits of any holding. 

Section 83 requires a year's notice to quit unless by 
.agreement a half-year's notice is to be deemed sufficient. 
In regard to such notices the provisions of s. 28 apply as 
to their service and transmission (k). 

As to the tenants' property in fixtures and machinery and 
-their removability, vide s. 34 of the Act of 1883, and s. 4 of 

(%) Van Chutten t. Trevenen, [1902] 2 K. B. 82. 
p 2 
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the Aot of 1900, post, p. 222. The result seems to abrogate 
the rale laid down in Elwes y. Mawe (1802), 3 East, 38 » 
in cases where the five provisions set out in the section 
are complied with. Vide also Landlord and Tenant Act^ 
1851, s. 3, and the Market Gardeners' Compensation Act^ 
1895, s. 3 (1). 

Sections 38, 39 and 40 deal with ecclesiastical and charity 
lands, and set out certain restrictions when the landlord is 
an archbishop, bishop, or incumbent of a benefice, or trustee 
for ecclesiastical or charitable purpose. 

Section 41. In the case of a year to year tenancy, a 
notice to quit given by the landlord with a view to the use 
of land for effecting certain improvements is good, notwith- 
standing that it relates only to a part of the holding (Q. The 
improvements comprise the following: The erection of farm 
labourers' cottages or other houses, with or without gardens ; 
the providing of gardens for existing farm labourers' cottages 
or other houses; the allotment for labourers of Icuid for 
gardens or other purposes; planting trees; the opening or 
working of any coal, ironstone, limestone, or other mineral, 
or of a stone quarry, clay, sand, or gravel pit, or the con- 
struction of any works or buildings to be used in connexion 
therewith; the obtaining of brick-earth, gravel or sand; the 
making of a watercourse or reservoir ; the making of any 
road, railway, tramroad, siding, canal or basin, or any 
wharf, pier, or other work connected therewith. The notice 
must state the purpose. 

The Act applies as on determination of a tenancy in 
respect of an entire holding. 

Section 42. A landlord, whatever his estate Or interest in 
his holding, and subject to ss. 38 to 40 just mentioned, may 
give any consent, make any agreement, or do or have done 
to him any act in relation to improvements in respect of 
which compensation is payable which he might give or make 
or do if he were, in the case of an estate of inheritance, 
owner thereof in fee, and in case of a leasehold, possessed 

(T) Apart from this Act a notice to quit part only of premiseB leased 
together is invalid : Do/t y. Archer (1811), 14 East, 245. 
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of the whole estate in the leasehold. The expression 
" whatever his estate," would, it is conceived, extend to a 
tenant for life. 

Section 43 provides that where the " best rent " is 
required to be obtained in leases of holdings, it is not 
necessary to take into account against the tenant any 
increase in the value of the holding arising from improve* 
ments made or paid for by him on such holding. C/. s. 74 
of the Housing of the Working Classes Act, 1890, as to 
'' best rent,'' and s. 7 (2) of the Settled Land Act, 1882. 
The definition of '< tenant " in s. 61 includes executors of a 
tenant and any person deriving title from a tenant. 

The Agricultural Holdings (England) Act, 1883 (46 & 
47 Vict. c. 61), does not apply (s. 64) to a holding that is 
not either wholly agricultural, or wholly pastoral, or in part 
agricultural, and as to the residue pastoral, or in whole or 
in part cultivated as a market garden, or to any holding let 
to the tenant during his continuance in any office, appoint- 
ment, or employment held under the landlord. 

As to the definition of a market garden, see s. 6 of the 
Market Gardeners' Compensation Act, 1895, post, p. 220. 

In the case of a cottage and three roods of land (of the 
annual value of £11), some portion of which had been cul- 
tivated with a plough, it has been held that the Act applied 
and that a year's notice to quit was necessary (m) : seem, 
where the tenancy consisted of a house and shop in a village, 
and five acres of grass half a mile away, all being let together 
at a rent of £22 a year. The land was held to be auxiliary 
only (w). 

Section 55. Any contract, agreement, or covenant made 
by a tenant, by virtue of which he is deprived of his right 
to claim compensation under this Act in respect of any 
improvement mentioned in the First Schedule hereto (now 
the First Schedule to the Act of 1900, vide, ante, p. 84), 
except an agreement providing such compensation as is by 
this Act permitted to be substituted for compensation under 

(m) Godfrey v. JacoU (188a), 30 Sol. J. 539. 
Xn) Motley y. Joiui9 (1888), 32 SoL J. 630. 

K.I. • P 3 
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this Act (o) shall, so far as it deprives hun of snoh right, be 
void both at law and in equity. For example of an inopera- 
tive exolusion of statutory compensation, vide Mears v. 
Callender {p). 

As to market gardens vide Market Gardeners' Compensa- 
tion Act, 1895, vide, p. 219. 

There is no definition of " agricultural." Possibly the 
definition of agricultural land in the Agricultural Bates Act, 
1896, may be in pari materid. Glass houses in or on a 
market garden, if buildings, must, under the Agricultural 
Rates Act, 1896 (now extended until March 31st, 1910, by 
the later Continuance Act of 1905), be rated as buildings 
and not as agricultural land (g). 

Section 56 deals with the rights of an incoming tenant as 
to improvements purchased from the outgoing tenant 
Where the former has, with the landlord's written consent, 
paid compensation to the latter, he is entitled to claim 
compensation, if at all, as the outgoing tenant could have 
done, if he had remained tenant and quitted the holding at 
the time at which the incoming tenant quits the same. 

Cf. as to no consent of the landlord being requisite in the 
case of market gardens, the Market Gardeners' Compensa- 
tion Act, 1895, s. 3 (4). The incoming market garden 
tenant may, when he leaves, claim for the unexhausted 
value of improvements which he bought from his out- 
going predecessor, either with or without the landlord's 
consent. 

Section 58. A tenant who has remained in his holding 
during a change or changes of tenancy shall not thereafter, 
on quitting his holding at the determination of a tenancy, 
be deprived of his right to claim compensation in respect of 
improvements by reason only that such improvements were 
made during a former tenancy or tenancies, and not during 
the tenancy at the determination of which he is quitting. 
C/. Agricultural Holdings Act, 1900, s. 1, post, p. 220. 



( «) ri90] 

(ji) Smit 



Co) <y. 88. 3, 4 and 5. 
' [1901] 2Ch. 388. 
^mith V. Bichmond, [1899] A. C. 448. 
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A tenant, by a. 59, is not entitled to compensation in 
respect of any improvements, other than manures, begun 
by him, if he holds from year to year, within one year 
before he quits his holding, or at anytime after he has 
given or received final notice to quit, and if he holds as a 
lessee, within one year before the expiration of his lease. 
A final notice to quit means a notice to quit which has not 
been waived or withdrawn, but has resulted in the tenant 
quitting his holding. The foregoing provisions do not apply 
in the case of any such improvement as aforesaid : 
(1) Where a tenant from year to year has begun such 
improvement during the last year of his tenancy and, in 
pursuance of a notice to quit thereafter given by the land- 
lord, has quitted his holding at the expiration of that year ; 
and (2) Where a tenant, whether a tenant horn year to 
year or a lessee, previously to beginning any such improve- 
ment, has served notice on his landlord of his intention to 
begin the same, and the landlord has either assented or has 
failed for a month after the receipt of the notice to object 
to the making of the improvement. 

Vide improvements numbered 23, 24 and 25 in Part 3 of 
the First Schedule of Agricultural Holdings Act, 1900 {ante, 
p. 85), and vide also s. 9 of that Act {post, p. 223). 

** Tenant " in s. 59 means ** tenant claiming compensa- 
tion under this Act." A tenant can claim, under an agree- 
ment outside of the Act, compensation for improvements in 
respect of which he could have claimed under the Act (r). 

Section 60 enacts that, except as in the Act expressed, 
nothing in the Act takes away, abridges, or prejudicially 
aflFects any power, right, or remedy of a landlord, tenant, or 
other person vested in or exercisable by him by virtue of 
any other Act or law, or under any custom of the country 
or otherwise, in respect of a contract of tenancy or other 
contract, or of any improvements, waste, emblements, 
tillages, away-going crops, fixtures, tax, rate, tithe rent- 
charge, rent or other thing. 

Cr) Pifr KSNKBDT, J., Be Peartan and FAfuon, [1899] 2 Q. B. at 
p. 631. 
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As to definition of "contract of tenancy" vide s. 61. The 
Act does not seem to apply to tenancies for less than year 
to year, but they need not necessarily contain every incident 
of an ordinary year to year tenancy («). 

Vide s. 18 of the Allotments and Cottage Gardens Com- 
pensation for Crops Act, 1887, post, p. 218, as to conflicts 
between the provisions of that Act and the Agricoltnral 
Holdings (England) Act, 1883. 

Under the corresponding Scottish Act of 1883, s. 42, it 
has been held that a landlord's failure to repair fenoes 
according to agreement did not justify the tenant in aban- 
doning the farm, and that such abandonment was not a 
" determination of the tenancy " {t), 

AliLOTMSKTS AND COTTAGE GaBDENS COMPENSATION 

FOB Cbops Act, 1887. 

This Act, to be read as one with the Tenants' Compensa- 
tion Act, 1890, by virtue of s. 1 of the latter Act, was passed 
to provide compensation to the occupiers of allotments and 
cottage gardens for the crops left in the ground when their 
tenancy expired. By s. 2 the Act does not extend to Scot- 
land, Ireland, or the metropolis. The latter is defined to 
mean not only the city but also aU the parishes and places 
mentioned in Schedules A, B, and C of the Metropolis 
Management Act, 1855. 

''Allotment'' means (s. 4) any parcel of land of not 
more than two acres held by a tenant under a landlord 
and cultivated as a garden or as a farm, or partly as one and 
partly as the other. 

It has been held that a piece of land of less than two 
acres, occupied by a seedsman for business purposes, and 
having in it vegetables, fruit trees and flowering plants which 
he sold, was not ** cultivated as a garden," and was, there- 
fore, not an ** allotment " under s. 4. The Act apparently 

(*) King v. Eter$field, [1897] 2 Q. B. 476. 
(0 Jb<W V. J5(ww (1902), 4 Fras. 436. 
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contemplates places where fruit and vegetables are grown 
for food or laid out for pleasure (u). 

"Cottage garden" means an allotment attached to a 
cottage. 
" Holding " means an allotment or cottage garden. 

Section 5 enables a tenant at the determination of his 
tenancy of a holding, notwithstanding agreement to the 
contrary, to obtain from his landlord compensation in money 
for the following matters or things : (a) For crops, including 
fruit, growing upon the holding in the ordinary course of 
cultivation, and for fruit trees and fruit bushes growing 
thereon, which have been planted by the tenant with the 
previous consent in writing of the landlord ; (b) for labour 
expended upon and for manure applied to the holding since 
the taking of the last crop there&om in anticipation of a 
future crop; (c) for drains and for any outbuildings, 
pigsties, fowlhouses, or other structural improvements made 
by the tenant upon his holding with the written consent of 
his landlord (c/. Allotments Act, 1887, s. 7). 

'< Tenant " means the holder of a holding under a land- 
lord for any term, and includes the legal personal repre- 
sentative of a deceased tenant. ** Landlord ** means the 
person for the time being entitled to receive the rents and 
profits of any holding. " Contract of tenancy " means the 
letting of land for any term. 

By s. 6 a deduction from the compensation will be made 
on account of sums due to the landlord in respect of rent or 
of any breach of the contract of tenancy or wilful or 
negligent damage committed or permitted by the tenant. 

Cf, s. 2 (3) of the Agricultural Holdings Act, 1900, as to 
oross claims. 

The landlord and tenant may by s. 7 agree upon the 
amount and time of payment of compensation : in default 
of so doing the difference must be settled by an arbitrator in 
the manner mentioned in the following sections, 8 to 16, 
both inclusive. 

(I*) Cooper V. Pearse, [1896] 1 Q. B. 662. 
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Section 17 proYidee for the recovery of compensation 
money in the comity court. C/. s. 24 of the AgricnltmnJ 
Holdings Act, 1883. 

Section 18. No claim for compensation shall be made 
under the Agricultural Headings (England) Act, 1883, for 
any matter or thing in respect of which a daim for compen- 
sation is made under this Act, and in any case in which the 
provisions of that Act and of this Act conflict the provisions 
of this Act shall prevail. 

The Tehakts* Compensation Act, 1890. 

This Act was passed to supplement the statutes relating 
to compensation and to prevent a mortgagee under the 
common law (but vide s. 18 of the Conveyancing Act, 1881), 
ejecting a tenant and taking the crops. 

The Agricultural Holdings Act, 1883, and the Allotments 
and Cottage Gkirdens Compensation for Crops Act, 1887, 
ante, p. 216, are to be read as one with the Tenants' Com- 
pensation Act, 1890, by virtue of s. 1 of the last-named Act. 

Section 2. Where a person occupies land under a 
contract of tenancy with the mortgagor, whether made 
before or after the passing of this Act, which is not binding 
on the mortgagee of such land, then the occupier as against 
a mortgagee taking possession is entitled to any compensa- 
tion which he could have claimed from the mortgagor as 
respects crops, improvements, tillages, or other matters 
connected with the land, whether imder the Agricultural 
Holdings Act, 1888, and the Cottage Gardens Compensation 
for Crops Act, 1887, or under custom of the country (x), or 
agreements sanctioned by those Acts. A proviso follows 
as to setting off against rent. 

Before the mortgagee deprives the occupier of possession 
of the land, otherwise than in accordance with the said 
contract, he shedl give him six months' notice in writing of 

(«) Tucker v. Linger (1882), 21 Ch. D. 18. In ascertaining the nature 
of an agricoltnral custom regard is to be had, not 00 mach to what the 
witnesees state to be their opinion concerning the extent of a cnstom, as to 
what they prove to have been pnbliclj done throughont the district. 
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his intention so to deprive him, and shall compensate him 
for his crops and for any expenditure upon the land made in 
the expectation of holding the land for the full term of the 
contract of tenancy, in so far as any improvement resulting 
therefrom is not exhausted at the time of deprivation, and 
compensation is to be determined as compensation under 
the Acts of 1883 and 1887 (akeady mentioned). The above 
provisions only apply where the said contract is for a 
tenancy from year to year, or for a term of years not 
exceeding twenty-one, at a rack-rent. 

As to powers of mortgagors to make leases of agricultural 
land, vide Conveyancing Act, 1881, s. 18. 

Market Gardeners' Cobipensation Act, 1895. 

This Act deals with the compensation for improvements 
executed in market gardens. It has been modified by the 
Agricultural Holdings Act, 1900, in so far as sub-s. (2) 
and (3) of s. 3 are repealed. 

Ploughing up strawberry beds is waste on the part of an 
outgoing tenant, though when he entered he paid for them 
to the tenant then going out {y). 

Under an agricultural lease of a farm near London, con- 
sisting of arable and pasture land, there being a covenant 
to yield up the premises at the end of the term together 
with all fixtures and improvements, and to cultivate in a 
good, proper and husbandlike manner, it is not a breach 
thereof to convert the land into a market garden, and 
inasmuch as injury had not been caused to the inheritance 
there was not actionable waste (z). 

By 8. 3, where it is agreed in writing that a holding 
shall be let or treated as a market garden {Cf. Meicx v. 
Cobley (1892), 2 Ch. 253), the provisions of the Agricultural 
Holdings Act, 1883, s. 34, are extended to every fixture or 
building affixed or erected by the tenant for the trade 
purposes of a market gardener. 

(y) Watherell v. HowelU (1808), 1 Camp. 227 ; SteeU v. Tteman (1889), 
28 Lr. L. B. 683 ; Brooke v. Mernagh, ibid,, p. 86. 
Cz) Meux T. Cobley, [1892] 2 Ch. 263. 
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By Bub-a (4) it is enacted that s. 56 of the Agricultural 
Holdings Act, 1883, shall be read, where holdings are let 
or treated as market gardens, as if the words importing the 
need for the landlord's consent were absent. Hence, an 
incoming tenant who has, with or without such consent, 
purchased improvements from the outgoing tenant will be 
entitled to compensation as the outgoing tenant would b& 

Sub-section (5) permits the tenant to remove all fruit 
trees and fruit bushes planted by him and not permanently 
set out : in default of removal before the end of the tenancy, 
they remain the landlord's property and the tenant can get 
no compensation in respect thereof. 

Section 4 provides in effect that, where under a contract 
of tenancy (a), current at the commencement of this Act, a 
holding is at that date in use as a market garden with the 
knowledge of the landlord, and the tenant thereof has then 
executed thereon without having received previously to the 
execution thereof any written notice of dissent by the land- 
lord, any of the improvements giving right to compensation 
or removal, then the Act applies in respect of such holding 
as if it had been agreed in writing after the conmiencement 
of the Act that the holding should be let or treated as a 
market garden (&). 

Section 6, for the purposes of the Agricultural Holdings 
Act, 1883, and this Act, defines •' market garden " as " a 
holding or that part of a holding which is cultivated wholly 
or mainly for the purpose of the trade or business of market 
gardening." The last two words are undefined. 

The Agbicultxtbal HoLDmos Aor, 1900. 

By 8. 1 (1) it is provided that where a tenant has made 
on his holding any improvement comprised in the First 
Schedule to this Act (set out anU p. 84), he shall, subject 

(a) Ab to agreement creating year to year tenancy being held within 
the Act : vide Kirig v. Hversfield, [1897] 2 Q. B. 475. 

(>) Ab to constmction of similar section in a Scottish Act, and as to 
the Act not being retrospective: vide Callander t. Smith (1900), 
37 ScL. R. 890 ; affirmed, [1901] A. C. 297 : followed Meart v. Callender, 
[1901] 2 Ch. 388. 
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as mentioned in this and in the earlier Act of 1883 {antCf 
p. 208), be entitled at the determination of the tenancy (c) 
on quitting his holding to obtain from the landlord as com- 
pensation for the improvement such sum as fairly represents 
the value of the improvement to an incoming tenant. Pro- 
vided always, that in estimating the value of any such im- 
provement there shall not be taken into account, as part of 
the improvement made by the tenant, what is justly due to 
the inherent capabilities of the soil. 

By sub-s. (2) references in the Act of 1883 to the First 
Schedule to that Act shall be construed as references to the 
First Schedule to this Act. Vide observations on this 
subject, ante, p. 85. 

The third sub-section requires taking into account in 
ascertaining the compensation any benefit given or allowed 
by the landlord to the tenant in consideration of the latter 
executing the improvement. 

Sub-section (4) enacts that in the case of manures, as 
defined by s. 9, there shall be taken into account the value 
of the manure required by the contract of tenancy or by 
custom to be returned to the holding in respect of any 
crops sold off or removed from the holding within the last 
two years of the tenancy or other less time for which 
the tenancy has endured, not exceeding the value of the 
manure which would have been produced by the consump- 
tion on the holding of the crops so sold off or removed. 

Sub-section 5. Nothing in s. 1 is to prejudice the right 
of a tenant to claim any compensation to which he may be 
entitled under custom, agreement, or otherwise, in lieu 
of any compensation provided by this section. 

This sub-section seems to justify landlords and tenants in 
coming to terms as to matters within the Act by means 
of agreements, customs, or arrangements outside the 
statute ((2). 

(e) " by reBson of eflBuxion of time or any other cause,*' vide s. 61 of 
^gncQltnral Holdings Act, 1883. 

(d) Vide Nevshy y. Eekersley, [1899] 1 Q. B. 465 ; Pearson Y.FAsuony 
[1899] 2 Q. B. 618. 
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As to a lease giving tenant right to an away-going crop 
at a valnation subject to deductions for non-observs^ce 
of covenants, vide an Arbitration between Constable and 
Cranswick («). 

Section 2 provides the method for settling differences by 
arbitration. By sub-s. (2) it is enacted that no claim by a 
tenant for compensation shall be made after the determina- 
tion of the tenancy : provided that where the claim relates 
to an improvement executed after the determination of the 
tenancy, but while the tenant lawfully remains in occupation 
of part of the holding, the claim may be made at any time 
before the tenant quits that part. 

The Act says nothing as to the form of the claim, but 
it would obviously be prudent to put it in written form and 
for it to contain some particulars of the demand made. It 
should be sent either to the landlord or his agent (/). 

Cross claims by landlord and tenant may be decided 
under the arbitration clauses of the Act, vide s. 2 (3). 

As to counterclaim by tenant for compensation not 
being brought in landlord's action for rent, vide QnsUght 
and Coke Co, v. Holloway (g) and Schofield v. Hincks {h). 

By s. 4 the provisions of s. 34 of the Agricultural 
Holdings Act, 1883, are to apply to a fixture or building 
acquired by a tenant in like manner as they apply to a 
fixture or building affixed or erected by a tenant {vide 
ante, p. 211). 

By s. 5 a landlord of a holding, or any person authorised 
by him, has a right to enter and view its state. Apart from 
this a landlord, in the absence of a right of entry expressly 
given, is unable to enter (c/. ante, p. 126). 

Section 7. The compensation in respect of an improve- 
ment made before this Act came into operation (i) shall be 

(0 (1899) 80 L. T. 164. 

(/) Ingham y. Fenton (1893), 10 T. L. R, 113. 

(^) (1885), 62 L. T. 434. 

(A) (1888), 58 L. J. Q. B. 147. 

(i) January Ist, 1901 vide b. 13. 
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such (if any) as oould have been claimed if this Act had not 
been passed, but shall be ascertained in the manner provided 
by this Act (k). In cases of such improvements it is 
necessary to refer to the Act of 1883. 

Section 9 enacts that references to '' manures " (I) in the 
Acts of 1883 and 1900 shall be construed as references to 
the improvements numbered 23, 24 and 25 in Part III. of 
the First Schedule to this Act (m). 

(*) Cf. SmUh V. Acock (1885), 63 L. T. 230. 

(0 In Brunskill r. Atkinson (1884), 29 Sol. J. 29, there is a county 
court decision to the effect that the expression "purchased manore ' 
(item nomber 16 in the third Fart to the Schedule) cannot embrace sach 
things as parchased hay or straw, although their consumption on the 
farm augments the quantity of manure beyond that produced by the fum 
itself. 

(m) Set out in full, ante, pp. 84 and 85. 
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PABT III. 
AS BETWEEN VENDOR AND PURCHASER. 



CHAPTEE XXII. 

BEPAIBS AND DCPBOVEMENTa 

Persons who put up premises for sale most naturally 
know how they are circumstanced, and whether their 
dilapidation is such as to have evoked a notice of re-entry 
from the landlord. If an auctioneer does not communicate 
the fact of such notice, and the purchaser is subsequently 
ejected, the latter can recover his deposit, though himself 
aware of the ruinous condition of the buildings at the time 
of the sale (a) ; he may also recover his deposit where lease- 
hold premises are sold by auction and the lease, containing 
the usual covenant to repair, on being read to the bidders 
purports to demise certain buildings (in this case a summer 
house) which had in fact been pulled down since the lease 
was granted. It was proved that it would cost £25 to 
rebuild the summer house, the rent being £20 and the price 
of the lease £80. Lord ELLENBOBOuan thought that the 
purchaser was entitled to find the summer house demised, 
though not described in the particulars of sale, and as it no 
longer existed, the consideration failed on which the deposit 
had been paid (b), 

A purchaser cannot, after buying a house ** with posses- 
sion," the auctioneer stating it was not in good decorative 
repair, claim to be entitled to any sum recovered by the 
vendor against a former lessee in respect of covenants to 

(a) Stevens r. Adavuon (1818), 2 Stark. 422 ; vide Be Leyland and 
Taylor'i Contract, [1900] 2 Ch. at p. 633, as to cases where no damage is 
caused by the omission. 

(J) Grander t. Worms (1814), 4 Camp. 83. 
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keep and deliver up in good repair. Such a claim was 
deemed to be incidental to the reversion of the lease, which 
the purchaser had not bought (c). 

If the plan of building property, at a time when a sale or 
lease is in contemplation, indicates certain dispositions of 
the ground or the carrying out of certain improvements, 
such plan does not amount to a warranty that they will be 
retained or executed in conformity with it, in the absence 
of special agreement to that effect; it only justifies a 
reasonable hope that what is exhibited might be done in the 
way of improvement (d), but the courts look more seriously 
at plans intended to allure purchasers, and such as have 
obtained a contract on representations not afterwards per- 
formed; in such cases a vendor cannot obtain specific 
performance (e). 

It is not, however, open to vendors of building land to so 
far depart from the plans as to attract an occupancy and 
population entirely different from that which would have 
been produced by conformity with the plan proposed and 
held out at the sale ; and where it turns out that a new 
road (/) delineated on the plan cannot be laid out by the 
vendor without incurring a forfeiture of the leasehold land 
through which it would pass, the purchaser is entitled to 
specific performance of his agreement, but without any 
stipulation as to the road in regard to which an inquiry as 
to damages can be ordered, although the purchaser had no 
interest in it beyond any indirect effect caused by it on the 
character of the houses to be erected {g). 

By the operation of various statutes, such as the Land 
Drainage Act, 1861, Improvement of Land Act, 1864, and 
its amending enactments, and the Agricultural Holdings 

(<?) Be Edie and Broum't Contract (1888), 58 L. T. 307. 

(<0 Vide Lord Eldon in IlerioVi IlMpUal v. Gihion (1814), 2 Dow. 
301, 311 et teq,; Squire y, Campbell (1836), 1 My. & C. 469; Schreibery. 
Creed (1839), 10 Sim. 9. Vide Tucker v. Vowles, [1893] 1 Oh. 195. 

(<f) Beaumont t. J)uhe$ (1822), Jac. 422 ; Lamare v. Diwon (1873), 
L. R. 6 H. I^ 414 ; cf. MchoUon v. Bote (1859), 4 De G. & J. 10. 

(/) As to the construction of covenants to make roads and sewers, see 
Mason v. Cole (1849), 4 Ex. 375. 

(^) Peaeook v. PeruoH (1848), 11 Beav. 356. 
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Acts, 1883 to 1890, the Private Street Works Act, 1892, local 
improvements Acts, the Public Health Acts, and the like, 
land charges may be created. As to registration of charges, 
vide the Land Charges Registration and Searches Act, 1888 
(51 & 62 Vict. c. 51). 

Charges xmder the Public Health Act, 1875, and those 
created without application and irrespective of the wishes of 
owners fall outside the Act (h). Intending purchasers are 
accordingly well advised in enquiring whether any steps 
have been taken which would render the property to be 
sold subject to such charges (i). 

It is the general duty of the vendor to meet such of these 
outgoings as attach to the property before the date fixed for 
completion. Where there are no express stipulations, a 
general principle is established that the outgoings of property 
sold must be paid by the vendors down to the time at which 
the purchaser can prudently take possession, that is to say 
the moment at which a good title is shown. For instance, a 
vendor has had to pay for outgoings down to the date of 
a lessor's assent, which was essential to the validity of a 
certain leasehold title {k). 

Conditions of sale usually contain express terms as to the 
apportionment alike of rents and profits on the one hand, 
and of rates, taxes and outgoings on the other hand. The 
word "outgoing" is not easy to define, nor do the cases 
reveal any very definite principle beyond that the expression 
is exceedingly wide, and probably the most comprehensive 
term to be found in its own special connection. Vide 
ante, p. 201, for further observations on the construction of 

(A) The Queen t. Vice-Regi^rar of Office of Land BegUtry (1889), 
24 Q. B. D. 178. 

(i) jRe Leyland aiid Taylor's Contract^ [1900] 2 Ch. 626 (the conrt 
expressed no opinion as to whether the vendor^s non-frandnlent omission 
to disclose notices under the Pablic Health Act, 1875, would jostifj the 
purchaser in resisting specific performance or would support his action for 
rescission) ; He Allen and DritcolVs Contract^ [1904] 1 Ch. 493, affirmed 
[1904] 2 Ch. 226. 

(*) Carrodm v. Sharp (1855), 20 Beav. 56 ; Barsht v. Tagg, [1900] 
1 Ch. 231 ; Tide p. 217 of Highett and Bird's Contract, [1902] 2 Cli.214, 
affirmed bj [1903] 1 Ch. 287. (There are some useful comments by 
BOMER, L. J., a party to the decision in the last-named case, as to its ralidity, 
in Be Allen and BriseoiVs Contract, nbi supra,) 
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the term "outgoing." See also Be Duke of Cleveland's 
EstaU, [1894] 1 Ch. 164 (" outgoings " in a will case). The 
following expenses have been held to oome within its 
ambit: 
Charges for improving a street under the Manchester 

General Improvement Act, 1851, a statute enabling 

distress to be levied {I) ; 
Liability for works under the Public Health Act, 

1875 (m). 
Expenses incurred by the London County Council in 

demolishing a dangerous structure under the Metro- 
politan Building Acts, 1855 to 1869, now repealed; 

vide London Building Act, 1894 (57 & 58 Vict. 

c. ccxiii.) (n) ; 
Expenses incurred in complying with a sanitary notice 

under the Public Health (London) Act, 1891 (o) ; 
The apportioned expenses of private street works under 

the Private Street Works Act, 1892 {p) ; and of 
Removing a structure condemned as dangerous under the 

London Building Acts, 1894 (57 & 58 Vict. o. ccxiii.) 

and 1898 (61 & 62 Vict. c. cxxxvii.) {q). 

Paving works done xmder the Public Health Act, 
1848 (r), or that of 1875, become a charge on the premises 
at the date of their completion (s). The period of limitation 
in respect thereof tmder the Beal Property Limitation Act, 
1874, runs from that date, and not from the date of 
apportionment (r). Under an open contract entered into 

CO Mid^ley V. Coppock (1879), L. R. 4 Ex. D. 309. 

(m) JRs Waterhimse'i Contract (1900), 40 Sol. J. 645; Re Furtado 
and Jeffrie* (1883), 27 Sol. J. 466 ; Re Bettenotyrth and Richer (1888), 
37 Ch. D. 535 ; cf. Re Boor (1889). 40 Ch. D. 572, and obacrrations there- 
a]>oa in Tuhhs v. Wynne^ per Collins, J., uM infra, 

C«) Tuhh* V. Wynne, [1897] 1 Q. B. 74. 

(jiy Barsht v. Tagg, [1900] 1 Ch. 231. 

(/>) Stock V. Meakin, [1900] 1 Ch. 683 ; followed SurteegT, Woodhouse, 
[11K>3] 1 K. B. 401 (landlord and tenant case). 

(^y Re Jlighctt and Bird'* Contract, [1903] 1 Ch. 287. 

rr) Homsey Local Board v. Mofutrch Investment Building Society 
(1«89),24Q. B. D. 1. 

r^y Ite Allen and Dri»coW» Contract, [1904] 2 Ch. 226 ; Re Water* 
fufuse^s Contract (1900), 40 Sol. J. 645. 

q2 
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after works, under the Public Health Act, 1875, were 
finished, the vendor was compelled to pay the apportioned 
expenses, although the final demand was only served after 
the purchase should have been completed (f) ; but, con- 
versely, if the expenses in question are not chained on the 
premises, but on the owner, the vendor will not be liable, 
unless he has agreed to discharge all outgoings up to the 
time of completion (a). 

The expenses of paving a new street under the MetropoUs 
Management Amendment Act, 1862, are not a charge on the 
premises, as in the case of the Public Health Act, 1876, to 
which allusion has already been made, but only a claim on 
the successive owners. Where the owner sells while the 
expenses are unpaid and conveys as beneficial owner, and 
the purchaser pays the apportioned expenses, he cannot 
recover from the vendor under the implied covenant against 
incumbrances contained in the conveyance by virtue of 
s. 7 (1) of the Conveyancing and Law of Property Act, 
1881 (6). 

The charge under the Public Health Act, 1876, is one 
which only arises on the failure of the owner to comply 
with the notice, and the execution of the works by the 
local authority. The charge under the provisions of the 
Private Street Works Act, 1892, is not one arising on the 
owner's default, because the local authority executes the 
work in the first instance and then apportions the expenses 
among the owners. The two Acts, however, share in the 
feature that their charges date from the time of completion, 
and consequently, if the owner sells free from incumbrances 
after the date of the completion of the works, but before that 
of the final apportionment, the purchaser must be indemni- 
fied against the sum set out in the final apportionment (c). 

(0 Be Bettenoorth and Bicker (1888), 37 Ch. D. 535; <?/. Egg ▼. 
Blayney (1888), 21 Q. B. D. 107. 

(a) Midgley t. Ooppoek (1879), L. R. 4 Ex. D. 309 ; Tuhb^Y, Wynne, 
[1897] 1 Q. B. 7i. 

(J) Egg V. Blayney (1888), 21 Q. B. D. 107. 

(<?) Stock V. Meakin, [1900] 1 Ch. 683 ; of. Surtees v. Woodkottse, 
[1903] 1 K. B. 396 (a case of construction of a lease) ; Be AUen and 
BriiOolVs Contract, [1904] 2 Ch. 226. 
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It is, however, necessaxy to distinguish, in respect of the 
date of the charging, between such cases as those just cited 
and those wherein an order has been made by a magistrate 
to do certain works and default has been made in com- 
plying. In these cases the expenses of the works in 
question become a liability from the date of the magistrate's 
order, and therefore an outgoing which a vendor would be 
bound to discharge if the order were made before the date 
fixed for completion of the contract (d). 

Inasmuch as in equity the purchaser is the owner of the 
property sold from the date of the contract (e), he is bound, 
in the absence of agreement, to perform his part though, 
before completion, a house on the land is destroyed by fire ; 
and if the contract contains no reference to insurance, the 
purchaser is not entitled, as against the vendor, to claim 
the policy money, nor to have it applied towards or in 
reinstatement of the building (/). The purchaser has the 
corresponding advantage if the estate be improved after 
the contract and before conveyance (g). 

On the other hand, if the vendor, after having agreed to 
sell property to another, sees fit to expend money in 
improvements, he cannot call on the purchaser to repay 



id) Tubbi V. Wynne, [1897] 1 Q. B. 74 ; cf. Re Boor (1889), 40 Ch. D. 
672 (a deed of gift case). See Be Allen and BrUcolVs Contract, [1904] 
2 Ch. 226, where these cases are commented on at pp. 230, 232. 

(O aarhe t. Bamuz, [1891] 2 Q. B. 466 ; PMlipi v. SilveHer (1872), 
L,, li. 8 Ch. 173. 

( /•) Poole Y. Adanu (1864), 12 W.R. 683 ; Bayner v. Preston (1881), 

18 Ch. D. 1 ; Paine v. Meller (1801), 6 Ves. 349 ; Castcllaiu v. Pretton 

(1883), 11 Q. B. I). 380 (if, after the contract, bat before completion, a 

fire occnrs, and the insurers pay the vendors under the policy, and the 

latter receive the full purchase-money without any abatement, the insurers 

can recover from the vendors a sum equal to the insurance money under 

the doctrines of subrogation) ; but see Counter v. Maephermm (1845^, 

5 Moo. P. C. C. 83 (where a landlord had undertaken to ouild and repair 

certain premises, but failed to do so, and the tenant went into occupation 

without objecting, it was held that, a fire having broken out, the landlord 

coald not compel the tenant to rebuild. At p. 105, the court treated the 

contract to take a lease as one to purchase, and apparently, if a vendor 

contracts to repair or alter premises, and a fire occurs before he has done 

BOy the loss does not fall on the purchaser). 

(^y Harford v. Purrier (1816), 1 Madd., at p. 539 ; Paine v. Meller, 
supra^ at p. 352. 



Digitized by 



Google 



230 Repairs and Improvements. 

him (h) ; but this, presumably, would not be the case where 
the vendor expended money in the preservation of the 
property after the time fixed for completion had passed by 
reason of the purchaser's delay (i). 

Vide 14 Geo. 3, c. 78, s. 83, anU, p. 152, as to the 
purchaser being able to make the insurance company 
rebuild (j). 

So, also, a purchaser from the court is an equitable owner 
from the order confirming the report, and any dilapidation 
arising by accident or fire (without the vendor's default) 
falls on the purchaser ; and if between the contract and the 
conveyance legal obligations arise, as by the collapse of part 
of the premises, with damage to neighbouring property and 
danger to the public, the court has compelled a purchaser to 
indemnify the vendor from the expenses he had incurred in 
re-instatement and repairs {k). 

As a sequel to the equitable ownership of the purchaser 
from the date of the contract, it follows that the vendor is 
subjected to a responsibility, in favour of the purchaser, to 
maintain the property sold in the state in which it was 
when sold, so far as that is possible. His position is, in a 
modified sense, that of a trustee (Q, and his duty would 
include the prevention of the removal of soil for filling up a 
depression in a road (m) ; or the use of timber as firewood 
or the admission of persons for dancing, which, if no harm 
were done, would not at any rate improve the property (») ; 
nor must the vendor allow land to be neglected so that 
gipsies pitch their tents on it, and neighbours admit their 

(A) Vide judgments of WlORAM, V.-C, in Jfmro v. Taylor (1848), 
8 Hare, at p. 60, and in Master, etc, of Clare Hall v. Harding (1848), 
6 Hare, at p. 296. 

(t) Shenoin t. Shakspear (1854), 6 De G. M. & G. 617, at p. 532. 

( j) Vide also Rayner t. Preston (1881), 18 Ch. 1)., at p. 15. 

(k) Bobertson v. SkeUon (1849), 12 Bear. 260. 

(ly Royal Bristol Permanent Building Society r. Bonutsk (1887), 
36 Ch. D., at p. 897 ; ConnoUy v. Keating (No. 2), [1903] 1 I. R., at 
p. 361 ; CUwhe r. BamuZy [1891] 2 Q. B. 456 ; Bayncr v. Preston (1881), 
18 Ch. D., at p. 6. 

(m) Clarke v. Ramuz, supra, 

(n) Connolly v. Keating (No. 2), [1903] 1 I. R. 856. 
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cattle, while the houses and buildings beoome ruinous (o), 
or fences and hedges to get out of repair {p), or allow the 
removal of fixtures, the intrusion of vagrants and the 
breaking of windows (q), or a farm to go out of cultivation 
and become unlet (r), or, in general, the property to become 
diminished in value by reason of any permissive waste («). 
In the case of a private sale, in the absence of warranty or 
fraud, the purchaser must obtain the estate as it stands 
when the hammer falls (vide supra) ; in the case of a sale 
under the court, particularly when there is a receiver, the 
purchaser is entitled to get that which the court ordered to 
be sold, i,e,, that the fabric will be preserved as it stood, 
allowing for wear and tear and inevitable accident (t). 

All repairs necessary until the time fixed for completion, 
as a rule, must be paid for by the vendor {u), and where the 
contract is open, this applies until the date at which a good 
title is deduced {v). 

The vendor need not, however, improve the property («?), 
but merely maintain it in the state in which it was when 
sold. Should it happen, however, that the property is in 
such a condition when sold that expenditure is absolutely 
necessary for preservation, the court would then direct an 
account of the works effected by the vendor (x) ; it must, 
however, be remembered that the property may really not 
be worth the expenses of preservation. If special circum- 
stances show this, e,g,, if the expenses are greater than the 

(o) PhUlips V. Silvester (1872), L. R. 8 Ch. 178 ; Lord v. Stephens 
(1835), 1 Y. & C. 222 (improper modes of farming and hosbandry). See 
alflo case in note {p), 

(p) Foster t. Beacon (1818), 3 Madd. 394. 

Oy) Royal Bristol Permanent Building Society v. Bomash (1887), 
35 Ch. D. 390. 

(r) Earl of Egmont t. Smith (1877), 6 Ch. D. 469. 

(*) Regent's Canal Co, v. Ware (1857), 23 Bear., at p. 588 ; Ferguson v. 
Tadman (1827), 1 Sim. 530^ Hoggart v. SevU (1830), Tamlyn, 600. 

(0 Connolly v, KeaHng (No. 2), [1903] 1 I. R., at p. 861. 

(tt) Sherwin v. Shakspear (1854), 6 De G. M. & G. 517 ; Phillips v. 
Siltester (1872), L. R. 8 Ch. 173. 

(c) Binhs t. Lord Rokehy (1818), 2 Swans. 222. 

\u3) Vide ante, p. 229. 

(jr) Sherwin t. Shahspear (1854), 5 De G. M. & G., at p. 532. 
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property will bear, a purchaser would probably have no 
claim after the vendor had notified him that the property 
must be left to take its chance, unless the purchaser 
supplied the vendor with the fimds needful for effecting the 
repairs (y). 

Where completion was delayed beyond the time fixed for 
it by reason of a defect in title, it has been held that for 
deterioration after a purchaser takes possession, or after 
there was a title under which he might do so, he cannot 
receive an allowance, but he is in a position to claim in 
respect of deterioration before he takes possession, or before 
a title is shown under which he could take possession (2). 

If the delay in completion is due to the purchaser's 
default, the vendor is neither liable to pay an occupation 
rent for possession due to the purchaser's wrong doing, nor 
for outgoings which the same cause has compelled him to 
pay. The purchaser will be charged with rates, taxes, and 
outgoings with interest (a). 

If the purchaser, so far from causing delay is minded to 
take possession of the property in advance of completion, 
and does so with the concurrence of the vendor, he will be 
entitled, in the absence of special agreement, to the rents 
and profits, and presumably will be correspondingly liable 
to the expense of the outgoings (b). 

If a purchaser under an open contract agrees to buy a 
leasehold house, subject to covenants on the part of the 
lessee to keep in good repair, (which covenants had been 
broken to the purchaser's knowledge and the price on that 
ground reduced), and at a date previous to that at which 
the rights and liabilities of the contracting parties became 

(y) Phillips V. Silvester (1872), L. R. 8 Ch., at p. 177. 

(c) Binks V. Lord Rokehy (1818), 2 Swans. 222 ; Lord v. Stephem 
(1835), 1 Y. & C. 222 ; Sherwin v. Shakspear (1864), 5 De G. M. & G. 
517 ; Minchin v. Nance (1841), 4 Beav. 882 ; Foster t. Deacon (1818), 
3 Madd. 394 (an enquiry ordered as to the deterioration by bad husbandry) ; 
Bennett t. Stone, [19031 1 Ch. 509 ; Barsht v. Tagg, [1900] 1 Ch. 231; 
Regent's Canal Co. v. Ware (1857), 23 Beav. 576. 

(a) DaUn r. Cope (1827), 2 Ross. 170. 

(ft) Fludyer y. Cocker (1806), 12 Ves. 26 ; Birch t. Joy (1852), 
3 H. L. Cas. 565. 
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fixed, a local authority, under the London Building Acts, 
1894 and 1898, requires the owner, by a dangerous structure 
notice, to prevent the house being a peril to the public, it 
has been held that (apart from any question as to the date 
when the local authority's requirements became obUgatory) 
the purchaser had shown a breach of the vendor's covenant 
to repair, and that s. 3 (4) of the Conveyancing and Law of 
Property Act, 1881, did not apply. That section requires 
a purchaser of leaseholds, on production of the receipt for 
the last payment of rent, to assume that the covenants 
have been performed " unless the contrary appears." In 
this case it was held that the contrary did appear. A 
vendor's obligation to make a good title is not affected by 
the purchaser's knowledge at the date of the contract that 
the title was defective by reason of the breaches of covenant. 
The expense of complying with a police-court order conse- 
quent upon the default to observe the requirements of the 
** dangerous structure" notice was held to be one for the 
vendor to meet. It would appear from some remarks dropped 
in the judgment of Bomeb, L.J., that the result might have 
been different had the purchaser been suing for specific per- 
formance. He might have then failed to compel specific 
performance looking to the circumstance that a reduced 
price was agreed upon because the property was in a state 
of disrepair (c). 

This decision must, however, be read in the light of 
an explanation afterwards made by Bomer, L.J., who, 
as already mentioned, was a party to it. That learned 
judge has pointed out {d) that the vendor's counsel did 
not bring home to the court the circumstance that in 
the contract itself there was no express agreement by the 
vendor to show a good title, and it seemed to be assumed 
that the vendor was in the same position as if he had 
expressly agreed to make a good title. " The case," 
observes Bomeb, L.J., '* was decided on that footing, and it 

(/?) Be Highett and Bird's Omtract, [1903] 1 Ch. 287 ; Burnett v. 
WTk^^l^ (1841), 7 M. & W. 364. 
Cdy^Vide p. 231 of Allen and DrUcolVs Contract, [1904] 2 Ch. 226. 
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is not to be taken as an authority for any case in which 
there is not an express contract by the vendor to make a 
good title." 

If the vendor is unable to produce the receipt for the 
last rent he can by other means show his performance of 
repairing covenants, thus, under an open contract, the 
vendor of an underlease could not produce this receipt, for 
his lessor refused to accept the rent on the groimd of breach 
of the covenants. The lessor also brought an action against 
the vendor for ejectment, but this action was stayed by 
reason of the lessor's failure to comply with an order for 
particulars of the alleged breaches. The vendor deposed 
to the performance of all the covenants, and proved various 
specific repairs, while the purchaser had no evidence to the 
contrary, though he had had access to the house. Fry, J. 
(as he then was), held that there was primd facie evidence 
of the performance of the covenants apart from the receipt 
for rent, and that it constituted a sufficient answer to 
requisitions in regard to the performance of the repairing 
covenants (e). 

Agreements relating to the sale of an interest in land 
must, under the Statute of Frauds, be in writing, and 
where an agreement as to paying for certain alterations 
and improvements is so closely connected with an agree- 
ment to take a messuage as to be incapable of severance 
from it, such agreement as to alterations, if not in writing, 
is also void(/). An agreement imder which the landlord 
expends money in certain improvements, and the tenant 
pays a higher rent, is not, however, a contract for an 
interest in land(^). 

Specific performance of contracts has been successfully 
resisted where facts are shown to exist such as would 
materially diminish the enjoyment of the property, e.^., as 
rights of entry to repair watercourses, or of erecting ladders 
for the reparation of cottages, although only about one- 

(0 Binger v. Thompson (1881), 45 L. T. 680. 
(/) Vaughan v. Hancock (1846), 16 L. J. C. P. 1. 
(^) Donnellan y. Read (1832), 3 B. & Ad. 899. 
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seventh of the property in question was affected thereby {h) ; 
or liability to repair a church chancel (t) ; or one to raise 
and maintain fences and watercourses on the land (j). 

Specific performance has also been refused to persons 
claiming under the vendor in a case where the purchaser 
agreed to buy some portion of an estate on the faith of 
representations made by the vendor's agent that the vendor 
would lay out certain streets, erect some houses, and build 
a church, and so offer inducements for residents and builders 
of house property (k). 

The courts do not permit a man knowingly, though 
passively, to encourage another to lay out money under an 
erroneous opinion as to title, but they will give the latter 
assistance. " The circumstance of looking on is in many 
cases as strong as using terms of encouragement ; a lessor 
knowing and permitting those acts, which the lessee would 
not have done, and the other must conceive he would not 
have done, but upon an expectation, that the lessor would 
not throw an objection in the way of his enjoyment. Still, 
it must be put upon the party to prove that case by strong 
and cogent evidence : leaving no reasonable doubt that he 
acted upon that sort of encouragement " (Q. If purchasers 
lay out money in bond fide improvements after a sale which 
turns out to be invalid but not fraudulent, they are entitled 
to an allowance in respect of the cost of these improve- 
ments (m), but not where the deed under which the claim 

(*) ShaeUeton v. Sutclife (1847), 1 De G. & Sm. 609 ; cf. Be Brevier 
and Hanhin (1899), 80 L. T. 127 (public sewer discovered nnder property 
Hold for other than building parposefl), and PucUett and SmitK'i Contract^ 
£ 1902] 2 Oh. 258 (nndergroand cnlvert fonnd in land sold for bailding 
purposes). 

(0 ffomibUno t. Shirley (1806), 13 Ves. 81 (case cited in 2 Swans., 

p. 223, as Fortehlflw t. Shirley). 
.. , .^ .... 

W , 
10 H. L. Cas. 672. 



ij) LarUn v. Lord Rosse (1846), 10 Ir. Eq. R. 70. 

(i) Myers v. Watson (1851), 1 Sim.(N.S.) 523 ; Bose y. Watson (1864), 

H. L. r 



CO Bann v. Spurrier (1802), 7 Ve«. 230 ; Gregory t. Mighell (1811), 
18 ves. 328. Vide also per Kay, J., in McManus t. Owke (1887), 
35 Ch. D., at p. 696, and WUlmoU v. Barber (1880), 16 Ch. D. 96. Vide 



Citnl Service, etc. v. Whiteman (1899), 63 J. P. 441, as- to lessor, after 
standing bj, being nnable to compel lessee to restore premiiee to their 
ori^nfu condition. 

(my SUpney v. Biddulph (1865), 13 W. R. 576 ; Neesom t. Clarkson 
C184^), *Harc, 97. 
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is made is fraudulent and voidable at law (n), though equity 
in giving relief will reimburse the party in possession for 
permanent improvements (o) ; nor can a tenant recover the 
cost of improvements which he has made when occupant 
of a house with an option to purchase at a specified price, 
it being thought hard that he should be at liberty to effect 
alterations and then throw the expense of them on the 
owner in the event of the latter not being able to show a 
good title. Purchasers who thus lay out money do so at 
their peril, and should satisfy themselves beforehand as to 
the validity of the title (2?). 

On the other hand, when a contract is rescinded for the 
sale of leasehold houses, even on the ground of a purchasers* 
fraud, the purchaser, who has been in possession, is entitled 
to an allowance for lasting repairs and substantial improve- 
ments {q), but not to a greater amount than is asked for(f), 
and the purchaser, whose contract is rescinded on the same 
grounds, may be compelled at his own expense to reinstate 
as a private house premises he has converted into a shop {s). 
A purchaser, after he knows of a defect in title, cannot 
claim an allowance for subsequent repairs except such as, 
during the litigation or preparatory to it, were necessary 
for the preservation of the property {t). 

So also where the purchaser is evicted under a prior title 
allowance will be made for permanent improvements in the 
pecimiary value of the estate, but not for those adopted as 
matters of taste or personal convenience, and deductions 
will be made for any waste {u) ; but no allowance will be 

(n) Musadee, etc, v. Meerza, etc, (1854), 8 Moo. P. C. 90. 

(p) Shine y. Gough (1811), 1 Ball & B. 436 ; Trerelyan v. WkUe 
(1839), 1 Beav. 588. 

Cp) WoHhington v. Warrington (1849), 8 C. B. 134 ; followed 
Schreiber v. Dinkel (1886), 54 L. T. 911. 

(g) DoTiovan T. Fricher (1821), Jac. 165. 

(r) Edwards t. M'Leay (1818), 2 Swans., at p. 289. 

(0 Donovan v. Frieker^ uhi tupra, 

(0 Sugden on Vendors and Pnrchasers (1 4th ed.), p. 254. 

(w) Mill V. Hill (1852), 3 H. L. Cas., at p. 869 ; Xeesom v. Clarhsm 
(1845), 4 Hare, 97; Bunny v. I/opkinton (1859), 27 Bear. 665. No 
alloMrance is made, however, when a parchaser is evicted by the CpvQt 
ride R, v. Bailey^ Man. Exch, Practice, p. 37, note. 



Digitized by 



Google 



As BKTWEBN VbNDOR AND PURCHASER. 237 

made for those improvements and repairs effected after the 
purchaser has ascertained that there is a defect in the 
title (t?). 

A purchaser can also recover back his deposit money if 
buildings, described as ''good and substantial, but un- 
finished/' are in fact only fit for den^oHtion (:z;). 

Where proceedings are instituted to rectify a conveyance 
on the ground of common mistake, the purchaser will again 
be entitled, if the transaction is wholly set aside, to an 
allowance in respect of repairs and lasting improvements {y), 
but not to an amount in excess of that claimed {z). 

When a conveyance of reversionary property is set 
aside (a), allowance will be made to the purchaser for lasting 
repairs {b) or lasting and valuable improvements (c). In 
the same way, where a reversionary lease of charity pro- 
perty was set aside, the court considered the lessee entitled 
to compensation for money laid out by him in lasting 
improvements, but not in mere matters of ornament (d). 

The object of a conveyance is both to vest the property, 
and also to embody the covenants. So, a vendor is entitled 
to have inserted therein the obligations of a purchaser, 
whereby he was liable to erect, and for ever maintain, 
certain fences (e). 

In working out the estimate of the value of improve- 
ments, old buildings pulled down are, if incapable of repair, 
valued as old materials ; but if they are susceptible of 
repair, then they are valued as buildings standing (/). 

(r) Master of Clare Hall v. Harding (1848), 6 Hare, at p. 296. 

{x) Robinson v. Musgrove (1838), 8 C. & P. 469. Vide^ in re obvious 
defects and general misstatements as to reparation, Dyer v. Hargrave 
C1805), 10 Ves. 605. 

(y) Bloomer v. Spittle (1872), L. R. 13 Eq. 427; Stepney v. Biddulvh 
(1865), 13W. R.57^. 

(2) Edwards v. M'Leay (1818), 2 Swans., at p. 289; followed Hart v. 
Sicaine (1877), 7 Ch. D. 42. 

(a) Vide Sales of Rerersions Act, 1867 (31 Vict. c. 4). 

(6) Salter v. Bradshaw (1858), 26 Beav. 161. 

CO Murray v. Palmer (1806), 2 Sch. & Lef., at p. 490. 

(i) Att.'Gen. v. Kerr (1840), 2 Beav. 420. 

(0 Re Cooper and Crondace's Contract (1904), 90 L. T. 258. 

(J) RoHnsan v. Ridley (1821), 6 Madd. 2. 
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Where an action is brought under a covenant for quiet 
enjoyment (^) against a railway company which had pur- 
chased the reversion of the property, the company is liable 
for structural injury done to the house (otherwise than in 
the reasonable and careful exercise of their powers) (h) ; bat 
though structural injury by a lessor is a breach of snch 
a covenant, temporary inconvenience, not affecting the 
tenant's title or possession, is outside it (i). 

Where building land has been sold and covenants for 
title given, the purchaser being evicted can recover under 
these covenants both the value of the land and that of the 
houses subsequently built thereon (k). 

If two or more make a joint purchase, and one of them 
expends money on repairs or improvements and dies, a lien 
on the land will be granted (I), but, apparently, no lien can 
be claimed against the share of the other joint owner for 
monies advanced to him and laid out in repairs (m). 



(g) Vide ante, p. 129. 

(A) Vide Railways Clauses Consolidation Act, 1845, ss. 6, 16, »nd 
Lands Claoses Consolidation Act, 1845. 

(i) Manchester, Sheffield and Litieolnshire Rail, Co, t. Andenon, 
[1898] 2 Ch. 394. 

(*) Bunny y. TTopkinson (1859), 27 Beav. 565 ; Vide also Turner v. 
Moon, [1901] 2 Ch. 825 (followed in Great Western Rail, Co. t. Fukfr, 
[1905] 1 Ch. 316), and Lewis v. Campbell (1819), 8 Taunt. 715. 

(Z) Lake v. Gibson (1729), 1 Eq. Ca. Abridg. 291. 

(/«) Kay V. Johnston (1856), 21 Bear. 636. 
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PAET IV. 
ECCLESIASTICAL 



CHAPTEE XXIII. 

DILAPIDATIONS AND WASTE. 

The statute 13 Eliz. c. 10, passed in 1570, was intended to 
deal with the evils consequent upon various ecclesiastical 
persons, possessed of ancient palaces, mansion houses, and 
other buildings belonging to their benefices, allowing the 
same to fall into disrepair, converting the materials to their 
own benefit, and, by deeds of gift of their goods and chattels 
in their lives-time, seeking to defeat their creditors and 
defraud them of their remedies against their executors 
under the ecclesiastical law. The Act, by s. 2, enables the 
successor to proceed in respect of the dilapidations as he 
might have done if the grantee of the deed of gift had been 
the executor of the grantor, or the administrator of his 
goods or chattels (a). It will be observed that the statute 
hinges on the defrauding of creditors, and, it is conceived, 
that it would be necessary to prove this circumstance in 
some way before proceedings could be taken under this 
Act (6). By s. 15 of 2 & 3 Vict. c. 62, it is lawful, however, 
under certain restrictions for a parson to pull down barns, 
rendered useless by tithe commutation, and to sell the 
materials, notwithstanding the above-mentioned EUzabethan 



(a) All monej so recovered most withiD two years be spent on repairs 
on pain of forfeiting donble the amount : ri^^ 14 Eliz. c. 11, s. 18. Of, 
the more modem provisions in the Ecclesiastical Dilapidations Act, 1871, 
fl. 37, pott, p. 289. 

(J) Vide Bunbury v. Hewton (1849), 3 Ex. at p. 562. For observa- 
tions as to the statute being in force now, wk Bum's Ecclesiastical Law, 
9th cd., VoL 2, p. 151. 
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Act for avoiding fraudulent deeds made by spiritual persons 
to defeat their successors of their remedy for dilapida- 
tions (c). 

As to occupants of lands demised by a dean and chapter 
being punishable for waste, vide Dean and Chapter of 
Worcester's Case (d). 

The later Victorian leasing Act (5 & 6 Vict. c. 27) (e) does 
not repeal the Elizabethan statute (/), but the latter's 
provisions in regard to leases are practically superseded by 
the modem legislation, to which attention will be subse- 
quently drawn (g). 

The general legal maxim that ** actio personalis moritur 
cum persond" suffers an apparent Qi) exception when we 
come to deal with the subject of ecclesiastical dilapidations, 
since through a long period of years there has grown up a 
custom (i) whereby an incumbent is enabled to sue the 
representatives of a deceased preceding incumbent in 
respect of a tort (k) which, in the latter's lifetime, would 
not have afforded ground for an action (Q. 

The word ** dilapidation," in the ecclesiastical use of it, 
signifies the pulling down or destroying in any manner any 
of the houses or buildings belonging to a spiritual living, or 
the chancel, or suffering them to run into ruin or decay ; 
or wasting or destroying the woods of the church, or com- 
mitting or suffering any wilful waste in or upon the inherit- 
ance of the church (m). The expression ** dilapidation " 
seems to include voluntary and permissive waste to the 
extent covered in this and the following paragraphs. 
Eeference may be made to earlier observations on waste in 



3) 



Vide reference to this statute, poHy p. 245. 

(1606), 6 Coke, 37 A. 
(/) i>Mi, p.309. 
(/•) Jenkins v. Oreen (1859), 28 Beav. 87. 



(<7) Vide post, p. 308 et seq. 



Vide note at p. 830 of Bird v, Relph (1833), 4 B. & Ad. 836. 

(») The custom extends to Wales by virtue of 27 Hen. 8, c. 26 ; sec 
Bunbury v. Hewton (1849), 8 Ex., at p. 563. 

(Jt) Now the sum needed to make good dilapidations is a " debt ** : ^eids 
post, p. 288. 

(0 Vide note in Wms. Saund., toI. 1, p. 240. 

(m) Degge*s Parson^s Counsellor (7th ed. by Ellis), Part 1, c 8, p. 134. 
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general, ante, p. 119, and to the Beport of the Ecclesiastical 
Courts Commission, 1832, in which the subject is examined 
from an ecclesiastical standpoint. 

It has been held in two of the older cases that a vicar 
has no claim for dilapidations against a predecessor where 
he has not the legal estate, but the same is vested in 
trustees in trust to permit him to enjoy the profits after 
making certain deductions for repairs and so forth (n). 

The powers of an incumbent are somewhat like those of 
a tenant for life (except that by the common law he was 
under a liability for permissive as well as voluntary 
waste (o) ), and his duties in reference to waste (jp) preclude 
his opening new mines, even with the consent of the patron 
and ordinary, except under 5 & 6 Vict. c. 108, and 21 & 
22 Vict. c. 67, whereby power is given to open mines under 
the sanction of the Ecclesiastical Commissioners (q). 

In the case of timber also a vicar or rector has only 
limited powers. Thus, he may cut for the purpose of 
effecting repairs about to be done (r) to the parsonage or 
the chancel (s), and perhaps he may sell what he cuts on 
the spot, and out of the proceeds obtain other timber else- 
where at a more convenient place; it would scarcely be 
reasonable to make a man drag his timber several miles. 

(n) Browne v. Ramsden (1818), 8 Taant. 659 ; Wright v. Sm^ythies 
C1808), 10 East, 409. 

((?) Ross T. Adcock (1868), L, R. 3 C. P., at p. 670. See also MaHin y. 
Hoe (1857), 26 L. J. Q. B., at p. 132, as to there being no reversioner to 
an incambent with any present rights. 

(j?) Cf, ante^ pp. 2, 119. There is no principle of law on which a rector 
can claim more extensive privileges as to committing waste than an 
ordinary tenant for life : tide Pabkbb, V.-C, in Duke of Marlborough v. 
St. John (1862), 6 De G. & S., at p. 178. As to head-note in the case, 
f?ide infra. Vide also Co. Lit. 341 A., and Duke of St, Albans v. Skijh 
unth (1846), 8 Beav., at p. 359. 

(fl) Ecclesiastical Commissioners v. Wodehrousey [^1895] 1 Ch, 552. 
Vide observations of Komeb, J., as to the headnote m Duke of Marl' 
borough V. St. John (1852), 5 De G. & S. 174, where it wonld appear that 
the parson can open mines. See also Huntley v. Russell (1849), 13 Q. B. 
572 ; Bartlett v. Phillips (1859), 4 De G. & J. 414 ; Knight v. Moseley 
(1828), Amb. 176. 

(r) Felling wood for purposes other than those of repairing or 
Iwiming is waste : Herring v. Dean of St. PauVs (1819), 3 Swanst. 492 ; 
JCv^owle V. Harvey (1638), 3 Bulst. 168; Strachy v. Francis (1741), 
2 -A^tk- 216 J Bird v. Relph, infra, 
(s) Strachy v. Francis^ supra, 

B.I. B 
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On the other hand, it is not within a vicar's or rector's 
powers to out timber merely to form a fund to make good 
dilapidations which should never have been permitted to 
occur, and to relieve his own estate from liability for the 
consequences of his neglect when a successor comes in (t). 

In a case for dilapidations the executors of a deceased 
incumbent were allowed for timber which he could have 
employed if he had effected the repairs in his lifetime (t^). 

If it is the custom of the country, a rector may cut down 
underwood for any purpose, but if he grubs it up, it is 
waste (x). He is also entitled to repair any old pews 
belonging to the rectory, and can claim botes for repairing 
bams and outhouses belonging to the parsonage (y). 

In much the same way it has been decided that a parson 
may dig stone for purposes of repair, and can sell the stone 
where the proceeds are applied in repairs (z). 

An action lies also against a parson's executors for 
dilapidations, where buildings, hedges, and fences belonging 
to the benefice are left decayed (a); the liability extends 
not only in respect of the fences of ancient glebe lands, but 
also as regards fences of an allotment made to a deceased 
vicar in lieu of tithes according to a statute {b). If, how- 
ever, a vicarage be endowed with new land, or as sometimes 
occurs with an allotment of common, without any fences, he 
would not, as a rule, be bound to fence. In this case, how- 
ever, the fences were made by certain conmiissioners in the 
first instance, and he was held liable to keep them up (c). 
If such commissioners can be clearly shown to have put up 



(0 Sowerby v. Fryer (1869), L. R. 8 E(j., at p. 422 ; Xnight t. 
MoieUy (1828), Amb. 176. As to carting timber long distances, ef. 
Wither V. Detmy etc. of Winchester (1817), 3 Mer. 421 ; Bird v. Belph 
(1833), 4 B. & Ad., at p. 830 (cutting timber for fuel is allowable). 

(tt) Perevcal t. Cooke (1826), 2 C. & P. 460. 

(a?) Strachy v. Francis (1741), 2 Atk. 216. 

(y) Ibid, 

(z) Xnight v. Moseley (1828), Amb. 176. 

(a) Bird v. Relph (1833), 4 B. & Ad., at p. 830 ; Young y. Munb^ 
(1815), 4 M. & 8. 183 (gates and hedges upon the glebe lands). 

(d) Bird V. JRelph (1836), 2 A. &E. 773. 

(c) Ibid, at p. 781. 
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insaffioient fences, steps could possibly be taken to compel 
ihem to erect such as were likely to be permanent (d). 

In order to render the executors of an incumbent liable 
to an action for dilapidations, it has been decided more than 
sixty years ago, that there must be something in the nature 
of demolition. There is no ground for saying that executors 
are liable to actions for mere mismanagement of glebe 
lands (e). Although in the case of a landlord and tenant 
there is an implied contract that the latter will cultivate 
the land in an husbandlike way (/), there is no such impli- 
cation as between a parson and his successor (^). In the 
same way, the conyersion of two closes of ancient meadow 
into tillage has been deemed not to be waste, and, clearly, 
it would not be waste to plough up meadow infested with 
moss and weeds in order to relay it with grass (h). 

So, also, the executors of a rector are exempt from liability 
to an action on the case in the nature of waste for pulling 
down a building on the rectory, and substituting another in 
a different though more convenient spot, even if the change 
be made without a faculty, unless it be shown that the 
value of the estate is diminished, its burdens increased, or 
the evidence of its title impaired. Thus, a temporary 
cottage or farm building, placed on the soil of a rectory or 
vicarage (but not fixed into it), and intended to be remov- 
able, may be taken away without the commission of waste, 
although the weight of the structure has imbedded its 
supporting posts to the extent of one foot in the ground. 
The three requisites as to value, burdens, and title, just 
mentioned, are still more essential in an action on the case 
for dilapidations (z). 

(d) Ihid. p. 782. 

(e) Bird v. Belph (1833), 4 B. & Ad. 826. 
(/) C/. ante, p. 123. 

(^) Bird V. Relphy supra, at p. 830. 

(A) Duke of St, AlbaM v. SkipwUh (1845), 8 Beav. 354 ; but see 
Mashiiu t. Featherttone (1789), 2 Bro. C. C. 552 (case of a widow of an 
incumbent committing acts of this kind during a racancy, an injunction 
being granted to restrain her). 

(0 Huntley y. Ru$seU (1849), 13 Q. B. 572. Vide also this case as to 
^rrayel pits opened by magistrate's order, and sales of grarel by incumbent 
to private persons ; and see, on this same point, Ross v. Adcock (1868), 
X.. B. 3 C. P. 665. 

b2 
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The representatives of a deceased inoumbent are also not 
liable for dilapidations if they remove, doing no damage 
beyond that necessary to the mortar, or if they leave in 
disrepair, hothouses detached from the rectory, and con- 
sisting of a brick wall two feet high, upon which rested the 
glass work and frame. The said glass work and frame 
being thus removable without detriment to the freehold (^), 
pass as a personal chattel to the executors, and can be 
taken away by them within a reasonable time (2). The 
duty of a present, and the right of a succeeding incumbent, 
as such, are correlative ; any matter of needless expense or 
luxury or ornament in which a present incumbent indulges 
(whether blameably or not is immaterial), he is not only not 
bound, but he ought not, to transmit to his successor. If 
the successor may recover damages from the executors 
because such things have been removed by their testator, 
there can be no doubt he in his turn must maintain them. 
What he must maintain he must also restore and rebuild 
when decayed by his fault, and so the benefice will become 
permanently saddled with a useless burden and an indefinite, 
it may be ruinous, expense. Hothouses, pineries, and con- 
servatories do not in this respect differ from observatories, 
menageries, or aviaries (m). In the words of a Provincial 
Constitution of 1236 (n), such things bxq impensc&voluptuoscB 
as contrasted with necessaruB, The parsonage and glebe 
are intended for the decent residence and sustenance of the 
incumbent, and are to be maintained according to the 
intention of the law out of the benefice revenues. These 
the successor is entitled to find kept in good order by the 
predecessor, and must so himself transmit them. The 
parsonage must be handed on as received, in good con- 
dition, properly repaired, or even rebuilt if the predecessor's 
neglect has made it necessary : the glebe must also be in 

(*) Some nselfnl obflervations appear in Martin v. Roe^ infra^ at p. 131, 
as to the reasonable construction to be placed on the phrase " injury to the 
freehold." 

(V) Martin t. Boe (1857), 26 L. J. Q. B. 129. Vide also Buehland t. 
Butterfield (1820), 2 B. & B. 64 (a case of tenant for years, and a con- 
serratoiT forming part of the freehold). 

(m) MaHin v. Roe (1857), 26 L. J. Q. B. 129. 

(n) CJited in Wise v. Metcalfe (1829), 10 B. & C. 299. 



Digitized by 



Google 



Dilapidations and Waste. 245 

good repair and order with its buildings and fences. Ques- 
tions arising out of these matters are determinable by a 
liberal and sensible consideration of the circumstances, and 
no precise rule can be laid down (o). 

The statute 6 & 7 Will. 4, c. 71, s. 87, makes provision, 
under certain restrictions, for pulling down bams and 
buildings rendered useless or unnecessary by reason of 
tithe commutation, and for the sale of the materials and 
their site. By 2 & 3 Vict. c. 62, s. 15, these provisions are 
made applicable to corporate bodies, colleges, collegiate 
churches, masters or guardians of hospitals, parsons, vicars, 
or any other having spiritual or ecclesiastical living, not- 
withstanding anything contained in 13 Eliz. c. 10, to which 
reference has already been made at p. 239. Section 70 of 
the Ecclesiastical Dilapidations Act, 1871 {post, p. 303), 
also contains provisions as to buildings pulled down by 
incumbents holding from a date before the Act, and s. 71 
thereof authorises unnecessary portions of "buildings 
belonging to or forming part of any house of residence " 
being removed. 

Section 17 of 2 & 3 Vict. c. 49, extends the power of sale 
given by 1 & 2 Vict. c. 23 (p). In the case of a dwelling- 
house, shop, warehouse, or other erection or building (other 
than the house of residence) belonging to any benefice, 
which is so old or ruinous as to make it useless or 
inexpedient to spend money in repairs or maintenance, or 
which it is otherwise advisable to dispose of, it is lawful for 
the incumbent, with the consent of the ordinary and patron 
and of the archbishop of the province, absolutely to sell the 
same, with the yards, gardens, orchard, croft and appur- 
tenances thereto, or any of them, for such sum as shall 
appear reasonable. 



(p) Vide Judgment of Lord Campbell in Martin v. Roe (1867), 
2« L. J. Q. B., at p. 131. 

(jp) This Act enabled an incnmbent, with the assent of the ordinary and 
patron and of the archbishop of the prorince, to sell the residence boose, 
gardens, orchard, and appurtenances with land contiguous thereto not 
exceeding twelre acres. Vide post, p. 263. 
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The ruling case nowadays on the subject of dilapidations 
in ecclesiastical matters is undoubtedly that of Wise v. 
Metcalfe (q). There a rector sued the executor of a late 
rector for dilapidations in respect of an ancient timber- 
built rectory house dating from 1624, bams, stables, and 
outbuildings thereto belonging, and also as regards the dis- 
repair of the chancel Three different principles of assessing 
these dilapidations were before the court: (1) That the 
buildings and chancels should have been left in good and 
substantial repair, the papering and whitewashing being in 
decent condition for a successor's immediate use and occu- 
pation ; that the repairs were to be ascertained with 
reference to the state and character of the buildings which 
were to be restored where necessary, according to their 
original form, without addition or modem improvement 
This principle was the one on which surveyors had freely 
acted before the hearing of the case under comment. 
(2) That the repairs should be such only as would be 
requisite where an outgoing lay tenant is subjected to a 
covenant to leave them in good and sufficient repair, order, 
and condition; papering, painting, and whitewashing not 
being included (r). (3) That the liability was only to leave 
the above buildings wind and water tight, or in that con- 
dition of reparation in which an outgoing lay tenant under 
no covenant as to repairs ought to leave them(5). The 
court thought that none of these principles accurately 
represented the rule, but that the second of them most 
nearly approached it. The following sentences will set out 
more completely the view adopted as correct in these cases. 
The court considered that the common law justified two 
propositions being deduced : (a) That the incumbent must 
not only repair, but also restore and rebuild when necessary. 
The rationale of this is that the revenues of the benefice are 
a provision both for the clerk, his residence and the main- 
tenance of the chancel, and they form the only fund out 
of which the replacement of decayed buildings can be 

(«7) (1829), 10 B. & C. 299. 

(r) Cf, modern doctrines as to tenant's liabilities, antey p. 161 et seq, 

(«) Vide ante, p. 122 et seq. 
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arranged {t). (b) That an incumbent is bound only to 
repair, to sustain, and rebuild when necessary, but the rule 
contemplates that which is useful only, not that which is 
matter of ornament or luxury. It was eventually held that 
an incumbent is liable to maintain the parsonage and the 
chancel, and to keep them in good and substantial repair, 
restoring and rebuilding, when necessary, according to the 
original form, without addition or modem improvement; 
but he is not compelled to supply or maintain anything in 
the nature of ornament, in which category painting (unless 
necessary for the preservation of exposed timbers), and 
whitewashing and papering belong (t^). For further obser- 
vations on the quantum of reparation necessary to be done 
by the representatives of a deceased inctimbent, see also 
Percival v. Cooke {v). 

Liability for dilapidations has been established by judicial 
decision in regard to a bishop (x), a dean and chapter (y), 
a rector (z), a vicar (a), a vicar choral (6), a prebendary (c), 
a perpetual curate (d)^ and the widow of a rector during a 
vacancy (e) ; but apparently there is no liability as against 
a curate removable at will since he has no freehold (/). 
Under certain circumstances the executor of an incumbent 
has also escaped liability {vide ante, p. 243). 

(0 As to modern statatory provisions, tfide subsequent chapters. 

(u) Wite V. Metcalfe (1829), 10 B. & C. at p. 316. 

(p) (1826), 2 C. & P. 460. 

(ar) FUzunUiam v. Moore (1841), 3 Ir. Eq. Rep. at p. 626 ; KnigU y. 
Moseley (1828), Amb. 176 ; Winchester iBUhop of) v. Wolgar (1629), 
3 Swans. 493 (note) ; but see Crampton t. Meatk (1837), Sau. & Sc. 297. 
Vide Ecclesiastical Commission Act, 1866, ss. 12, lS,poit^ pp. 254, 255. 

(y) HerHng t. 8t, Paul's (1819), 3 Swans. 492 ; WUher v. Winoheeter 
(1817), 3 Mer. 421. 

(s) Wue V. Metcalfe (1829), 10 B. & C. 315 ; Straehy t. I^aneis 
(1741), 2 Atk. 216 ; Marlborough v. St. John (1852), 6 De G. & S. 174. 

(a) Browne t. Ramsden (1818), 8 Taunt. 559 (in this case special 
drcnmstances were found to exempt the clerk from the obligation) ; 
Sowerby t. Fryer (1869), L. R. 8 Eq. 417. 

(6) Gleaves v. ParJUt (1860), 7 C. B. (N.8.) 838 ; cf. Shaw v. Woods 
0855), 5 Ir. C. L. R. 156, distinguished in above. 

(c) Radcliffe v. B'OyUy (1788), 2 T. R. 630; Br. Sand's Case 
(1683), Skin. 121 ; Acland t. Atwell (l^ZO'), 3 Swans. 499. 

(d) Masm y. Lambert (1848), 12 Q. B. 795. 

(0 Hoskins V. Featherstone (1789), 2 Bro. C. C. 662. 
(/) Pawly Y. Wiseman (1678), 8 Keb. 614 ; ef, Browne v, Ramsden 
CM supra) and Wright v. Smythies (1808), 10 East, 409. 
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The scope of the legislation of 1871 is now clearly set out 
in the statutory definition of the word '* benefice " and in 
the provisions showing the applicability of the term 
"buildings." See ss. 3 and 4 of the Ecclesiastical 
Dilapidations Act, 1871, post, pp. 276, 277. 

An ecclesiastical corporation sole, like a rector or vicar, 
has been held to be liable in respect of waste to a suit, and 
to a prohibition, or he can be restrained by injunction or 
punished by deprivation (g). It is conceived that the more 
convenient procedure mapped out in ss. 23 and 36 of the 
Ecclesiastical Dilapidations Act, 1871, would now be 
followed. The rector's right to recover from his pre- 
decessor's representatives damages for waste does not 
extend to such items as gravel digging (h) in the glebe, 
but is limited to dilapidations to houses and buildings (t). 

The action in respect of waste is (as has already appeared) 
maintainable by the executor of a deceased incumbent 
against the representative of his deceased predecessor. In 
one case the chain of liability has been further extended. 
Thus, H. died, leaving buildings dilapidated, and was 
succeeded by B., who also died, leaving them in disrepair. 
S. being appointed incumbent compelled the executrix of 
B. to pay the amount necessary for repairs. She then in 
her turn compelled the executor of H. to compensate her 
for the default (k). 

If a clerk proceeds against his predecessor's represen- 
tatives in respect of reparations to the rectory house, 
outhouses, cottages, gates, and fences, recovering damages 
therefore, he can later on also sue in respect of the dis- 
repair of other items, such as a pew or the chancel, for 
these are different and independent injuries (l). 

ig) Ro»$ T. Adcoch (1868), L. R. 8 C. P. 666. 

(K) FiA? afi^, p. 243. 

(t) Ibid, No action for damages can be brought against the execatora 
of a dead incumbent for bad cidtiTation of the glebe, Bird t. lUipk 
(1833), 4 B. & Ad. 826. Vide ante, p. 243. 

(*) Bunbury v. Hewson (1849), 3 Ex. 558 ; r/. as to formal points, 
Warren v. Lugger, ibid, p. 579. 

(0 Ttmng v. Munby (1815), 4 M. & S. 183. 
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The Court of Chancery has no jurisdiction to direct the 
restoration of the interior of a church to its former con- 
dition after certain alterations have been effected in the 
flooring, walls, and general internal arrangements. Nor 
can it compel the incumbent, who has made alterations by 
substituting chairs for pews, to take steps for obtaining a 
faculty for the purposes of restoration. An injunction has 
been granted to restrain alterations without the authority 
of the bishop or archdeacon, the plaintiff undertaking to 
apply to the Ecclesiastical Courts for authority to restore (m). 

(m) Oardinall y. Molyrieux (1861), 4 De G. F. & J. 117. 
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CHAPTER XXIV. 

EPISCOPAL, DEGANAL, AND OANONIOAL 
RESIDENCES. 

6 & 7 Wm. 4, c. 77 (an Act passed to carry into effect the 
reports of certain commissioners) recites in s. 1, that for 
the purpose of providing the bishop of any diocese with a 
more suitable and conyenient residence than that which 
now belongs to his see, sanction should be given for pur- 
chases or exchanges of houses or lands, or for the sale of 
lands belonging to the respective sees, and also, where 
necessary, for a bishop borrowing a sum not exceeding two 
years' income, upon such terms as shall appear fit and 
proper. Queen Anne's Bounty is empowered to lend money 
on mortgage to such bishops. 

Section 1 of 5 & 6 Vict. c. 26, extends so much of the 
above-named Act of William IV. as relates to the provision 
of more convenient episcopal residences so as to include 
and apply to any of the purposes of the later Act {vide 
post, p. 251, as to this Act). 

Section 10 of 5 & 6 Vict. c. 26 (p. 253) deals with the 
subject of fixtures in cases of houses purchased, built, 
rebuilt, added to, altered, or improved. 

As to insurance, v^ide s. 11 of 5 & 6 Vict. c. 26, post, 
p. 253. 

3 & 4 Vict. c. 113, s. 59, enables the Ecclesiastical 
Commission to authorise any dean or canon of any 
cathedral church to raise money on his deanery or canonry 
for the purpose of building, enlarging, or improving the 
residence house (n) on conditions to be approved by the 

(n) The powers enabling incmnbents to raise money bj mortgage for 
the parchase, building, or improving of their houses of residence are not 
exercisable bj the incumbent of a benefice augmented nnder 3 & 4 Vict 
c. 113, without the consent of the Ecclesiastical Conmds6i<m signified 
under the common seal. Vide s. 13 of 5 & 6 Vict, c 26, pott, p. 254. 
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commission with the concurrence of the bishop and chapter, 
and all the provisions of 1 & 2 Vict. c. 23 {post, p. 261) are 
to apply mutatis mutandis. Vide s. 6 of 5 & 6 Vict. c. 26 
{post, p. 252) as to this section being extended so as to 
authorise the raising of money by any dean or canon for 
any of the purposes of the later Act. See also s. 14 thereof. 

Section 68 of 3 & 4 Vict. c. 113, enables arrangements to 
be made, as therein mentioned, in order to carry out the 
purposes of the Act, for the sale or exchange of any lands 
belonging to a bishop's see, or to a chapter, or for the 
purchase of other lands. Section 8 of 5 & 6 Vict. c. 26, 
extends these provisions to procuring new residences for 
bishops, deans, or canons {vide post, p. 253). 

In regard to the residences of the higher ecclesiastics, 
s. 18 of 4 & 5 Vict. c. 39, passed in 1841, enacts that the 
dean and chapter of any cathedral or collegiate church, 
with the consent of their visitor, may sanction and confirm 
the exchange of houses of residence, and any house no 
longer required may be disposed of with the consent of their 
visitor and of the Ecclesiastical Commission. 

Vide 5 & 6 Vict. c. 26, s. 7, as to such disposal being 
possible whether there has been an exchange or not. 

5 & 6 Vict. c. 26, was passed to amend sundry earlier 
statutes dealing with certain ecclesiastical residences. 
Section 1 enacts that whenever it shall appear expedient 
to relieve any bishop, having more than one episcopal 
residence, from any of such houses, or to provide him with 
a more convenient house, or to add to, alter, improve, or 
take down and rebuild any episcopal house of residence, 
or to improve the demesnes thereof, it shall be lawful under 
6 & 7 Wm. 4, c. 77 (o) {i.e., through the medium of the 
^Ecclesiastical Commission), with the consent of the bishop, 
to arrange as seems most expedient for the sale and con- 
veyance of any episcopal house of residence, or for taking 
down the same or any part thereof, and selling the site or 
the materials, or for adding to, altering, improving, or 

(o) ^n^, p.260. 
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taking down and rebuilding any episoopal house of residence, 
or for improving the demesnes adjoining by the purchase of 
any land, tenement, or hereditament in the immediate 
neighbourhood or within the view thereof, or for building a 
new house on any approved site, or for applying the proceeds 
from such sales to any of such purposes, or to such other 
purposes, and in such manner as shall seem most conducive 
to the permanent benefit of the see. So much of the said 
Act of 6 & 7 Wm. 4, c. 77, as applies to providing a bishop 
with a more suitable and convenient residence shall be 
extended so as to include and apply to any of the purposes 
of this Act. 

By s. 2 the Ecclesiastical Commissioners are compelled 
to state in any scheme laid before the King in Council 
under this Act the reasons for the alterations recommended 
by them. 

Section 5 makes it lawful for deans and chapters, or for 
the dean, or for any canon of any cathedral church, under 
the authority of the Ecclesiastical Commission, to purchase 
any episcopal house sold under this Act, or the site thereof, 
or any other house^or site, contiguous or near the cathedral 
church, or any part of such house or site, and to add to, 
alter, or improve such house, or take it down and build 
another house, or more houses than one, upon the site 
thereof, or to apply the site of any such house, or any 
part thereof, by and with the authority aforesaid, to the 
improvement of the cathedral or its precincts. So much 
of 3 & 4 Vict. c. 113 {p) as relates to the raising of money 
by deans or canons for building, enlarging, or otherwise 
improving the deanery or canonry house is extended to 
authorise raising money for the purposes of this Act. 

By s. 6 any house so purchased by the dean and chapter, 
dean or canon, or any house erected upon a site so 
purchased may, with the consent of the Ecclesiastical 
Commission and of the dean and chapter, be made the 
deanery, or a canonical house, and any house no longer 
required as the deanery or as a canon's house may be so 

(jE?) Ante, p. 260. 
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applied or disposed of as may, by the same authority and 
with the like consent, be determined on. 

Section 8, as regards the provisions of 3 & 4 Vict. c. 113, 
s. 68 (which enables, for the purposes of that Act, and 
with the bishop's or chapter's consent, lands and heredita- 
ments of any bishop or chapter to be sold or exchanged by 
the Ecclesiastical Commission), extends the same to this 
Act. 

Section 9 provides for the removal to another house of 
pictures, books, and other goods and chattels belonging to 
the owner by virtue of his dignity, and not in his private 
capacity; such fixtures and articles of furniture as shall 
be unfit for removal are to be sold, and the proceeds laid 
out for purposes as nearly consistent as possible with the 
source from whence the money arises. 

Action 10. Where a residence house is purchased, built, 
rebuilt, added to, altered, or improved under the provisions 
of this Act, or of other recited Acts (q), all pictures, fittings, 
and other articles in such house paid for out of moneys 
provided by the Ecclesiastical Commission, and set forth 
in a written, certified, and registered inventory, shall be 
deemed to be as much part and parcel of the freehold of 
such house of residence as any fixtures can in any case now 
by law be held to be part and parcel of the freehold. 

Section 11 makes it lawful for the Ecclesiastical Com- 
mission to direct that any house purchased, built, rebuilt, 
added to, altered or improved under the provisions of the 
Acts mentioned in the last footnote, or of this Act, shall be 
insured and kept insured by the bishop, dean, or canon for 
the time being in occupation thereof, at his own personal 
charge and expense, to the satisfaction of the Commis- 
sioners; and the receipt for every premium must be sent 
to them within fourteen days after it is due ; and in case of 
damage by fire the Commissioners can direct how the 
insurance money is to be deposited and applied towards 

iq) Via. : 6 & 7 Will. 4, c. 77, and 2 & 3 Vict. c. 18. The latter Act 
is repealed by that now nnder comment, bat mortgages made under it are 
not prejudiced, vide s. 3. 
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the rebuilding or repairing and the reinstating of such 
house. 

As to sales by corporations and persons under disability, 
and the application of the purchase money, vide s. 12. 

Section 13 restricts the powers of incumbents as to 
raising money by way of mortgage for the purpose of 
purchasing, building, or improving their residences, so that 
the consent of the Ecclesiastical Commission is necessary 
where the benefice has been augmented by them under 
3 & 4 Vict. c. 113. 

The Ecclesiastical Commission Act, 1860 (23 & 24 Vict, 
c. 124), by s. 9 provides that the estates committee shall 
cause the inspection of property, assigned as an endowment 
for a see (r) under the Act, as often as they think fit, and 
written notice of any lack of reparation is to be given to 
the archbishop or bishop of the see. These must then, at 
their own expense (or at the expense of his or their lessees 
or tenants, as the case may require), do or cause to be 
done the works or repairs set forth in the notice. Differ- 
ences are to be adjusted by arbitration. 

The inspection here contemplated must be made, when- 
ever reasonably required by the archbishop or bishop, in 
writing, as well as at any other times at which it may appear 
necessary or desirable. Vide s. 13 of the Ecclesiastical 
Commission Act, 1866, and s. 25 of the Ecclesiastical 
Dilapidations Act, 1871, post, p. 283. 

Section 10 goes on to provide that the estates com- 
mittee can, on the application of any archbishop or bishop, 
undertake or authorise works of permanent improvement 
such as may be thought advisable, advancing the money 



(r) As to authorifling exchanges of assigned lands, see EcclesiastiGal 
Commission Act, 1866, s. 4. Where lands are assigned or secured as an 
endowment for a see the powers of the Agricoltaral Holdings Act, 1883, 
are not exercisable by an archbishop or bishop except with the preyions 
written approval of the Ecclesiastical Commission (Agricoltaral Holdings 
Act, 1883, s. 38). 
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needed on such terms as to repayment and interest as may 
be agreed upon by the said committee and the said arch- 
bishop or bishop, and his or their tenants interested in such 
improvements. 

In regard to claims against predecessors, or against the 
representatives of predecessors, in respect of dilapidations on 
the estate forming the endowment of a see, no archbishop 
or bishop is to have such, but all the rights and remedies 
in respect thereof are to be exercisable by the estates com- 
mittee under the Ecclesiastical Commission Act, 1866, s. 12. 
In assessing such dilapidations the committee must have 
regard to any just and reasonable claims for special con- 
sideration which any archbishop or bishop or his represen- 
tative vacating his see, may appear to possess, on the 
ground of the actual state of repair of the buildings on the 
estate at the time of its transfer to him from the Commis- 
sioners ; but this section does not extend to the case of any 
dilapidations occurring in or about the house or houses of 
residence belonging to any see, or in or about the appur- 
tenances of any such house or houses. 

In regard to the powers of archbishops and bishops and 
the holders of any dignity or office in any cathedral or 
collegiate church to require inspection as to dilapidations 
in their residences, vide ss. 25 at seq. of the Ecclesiastical 
Dilapidations Act, 1871, post, p. 283. 

Neither the provisions of the Ecclesiastical Commission 
Act, 1860, nor those of the Act of 1868 {s), affect leases, 
appropriations, sales, or exchanges under the Ecclesiastical 
licasing Enactments (t). 

(0 31 &82 Victc. 114, 8. 11. 

(0 6 & 6 Vict. c. 108, and 21 & 22 Vict. c. 57. 
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CHAPTEB XXV. 
PABSONAGE HOUSES. 

Gilbebt's Act. 

The Clergy Besidenoes Bepair Act, 1776 (a), more com- 
monly known as Gilbert's Act, was passed to remedy the 
evils which had grown out of the lack of proper habitations 
for the parochial clergy, resulting in their frequently living 
at a distance from their benefices (6). 

Section 1 of the Act provides that whenever the parson, 
vicar, or other incumbent of any living, being under the 
jurisdiction of the bishop or other ecclesiastical ordinary (c), 
whereon there is no house of habitation, or such house 
is become so ruinous and decayed, or is so mean, that 
one year's net income and produce will not be sufficient 
to build, rebuild, or repair the same with its necessary 
offices, shall apply for the assistance of the Act, it shall be 
lawful for the incumbent (after procuring from some skilful 
and experienced workman or surveyor a certificate as to 
the condition of the buildings on the glebe, and of the value 
of the timber and other materials thereupon fit to be 
employed for such works, or to be sold, and also a plan 
and estimate of the works proposed to be done, to be verified 
on oath taken as in the Act mentioned, and having laid the 
same with a just, particular and written account on oath as 
to the profits of the living before the ordinary and patron. 



(a) 17 Geo. 3, c 63. 

(}) The recital to the Act sets ont also that the great objects in the 
ori^nal distribation of tithes aad glebes were the adyantage of the 

Eanshioners derivable from the parson's instructioii and hospitaUty. The 
ospitality was not, however, at that time conceived on sach an expensiTe 
scale as is now the case ; in regard to the instruction recent events show 
how little that is now desired. 

(c) Observe the alteration of wording effected in s. 1 of 1 & 2 Vict, 
c. 23, posty p. 261. 
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and having obtained their consent in writing ((2) in the form 
set oat in the Act), to borrow {e) at interest the sum 
estimated, after deducting the value of the timber and 
other materials which may be thought proper to be sold, 
not exceeding two years' (/) net income of such living, 
after making the deductions set out in the section in 
respect of rents, stipends, taxes and other outgoings, 
excepting only salary to the assistant curate. The 
security for the loan is to be a mortgage of the glebe, 
tithes, rents, and other profits for the term of twenty-five 
years (g), or until the money borrowed with interest for the 
same, with the costs and charges attending its recovery, 
shall be fully paid. 

Gilbert's Act and the later statute 1 & 2 Vict. c. 23 {post, 
p. 261) relate chiefly to the raising of money by mortgage, 
for the purpose of repairing or building a parsonage. 
Gilbert's Act enables the incumbent of a living, with the 
consent of the bishop and patron, also to add to as well as 
merely to repair or rebuild a rectory house, and necessary 
or sufficient repairs under the statute in question denote 
such repairs or additions as the bishop thinks fit for making 
the rectory a suitable and comfortable habitation for a 
clergyman (%). He requires a residence that should at 
least possess the decent comforts of a gentleman's house (t). 

By the Ecclesiastical Dilapidations Act, 1871, Amend- 
ment Act, 1872 {post, p. 305), a power is given to Queen 
Anne's Bounty to shorten the term as to new mortgages. 
There is also a statutory power to extend the period given 
by the Incumbents of Benefices Loans Extension Acts, 



(d) Vide 8. 5 as to eventB which must precede the consent being 
accorded. 

(«) The inctunbent may himself lend the money and chai^ the living, 
viae Boyd t. Barker (1859), 4 Drew. 682. As to the bishop not lendii^^ 
money, vide Cheenlaw t. King (1840), 3 Bear. 49. 

(/) Extended to three years by 1 & 2 Vict. c. 23, s. 1. Vide also s. 62 of 
the Pluralities Act, 1838 Cpost, p. 266), where a bidiop, on aroidance of a 
benefice without an adequate residence, can raise a sum not exceeding 
four years* income of snch benefice. 

(a) Extended to thirty-five years by 1 & 2 Vict. c. 23, s. 1. 

(k) Boyd T. Barker (1859), 4 Drew. 682. 

(0 JHtf.atp. 584. 
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1881, 1886 (;•), 1887 (i), and 1896 (&). If the income of the 
living is diminished by the action of the Extraordinary Tithe 
Redemption Act, 1886, then by s. 12 the Board can modify 
mortgages in such manner as seems just. Vide also s. 1 of 
the Ecclesiastical Dilapidations Act, 1871, Amendment Act, 
1872, in regard to extensions of a balance of a loan to new 
incumbents, post, p. 306. 

Section 4 sets out at length the procedure to be followed. 
Briefly, the borrowed money has to be paid to such person 
or persons as the ordinary, patron and incumbent shaU 
nominate. The nominee shall enter into the necessary 
contracts for such buildings and repairs as the ordinary, 
patron and incumbent approve, and shall supervise the 
execution of the contract, draw up accounts, and lay out 
any balance in further lasting improvements in building on 
the glebe (Z). 

Section 5 requires the ordinary, before signifying his 
consent, to enquire, as therein set out, into the condition of 
the buildings when the incumbent entered upon the living, 
and how he has laid out the sum received for dilapidations. 
If it shall appear that the incumbent by wilful negligence 
has suffered them to fall into disrepair, he shaU, if the 
ordinary require it, pay the amount of the damage thus 
sustained into the hands of the nominee (m) towards 
defraying the expenses of building or repairs, before the 
ordinary shall give his consent. 

As to the duty to effect insurance, vide s. 6 (n). This 
section also contains provisions as to the annual payment 
back of five per cent, of the principal money borrowed, but 
see now s. 1 of 1 & 2 Vict. c. 23, post, p. 262, as to terms 
of repa3rment. Sequestrations issued under the Act are to 
have priority {vide s. 15 of 1 & 2 Vict. c. 23), except in the 
case of sequestrations under 1 & 2 Vict. c. 106 (Pluralities 
Act, 1838) ; as to which, see s. 110 thereof. 



^ 



The resolation most have been passed bj the Board before 1888. 

(%) The Board|8 resolntion must have been passed before 1898. 

(J) Cf, for similar provisions as to borrowing and contracting for 
baildinni, etc., s. 66 of Plnralities Act, 1838, post, p. 267. 

(m) Vide s. 4, supra, 

(n) C/. s. 67 of 1 & 2 Vict. c. 106, and the general roles set out in 
P8. 54 et seq, of the Ecclesiastical Dilapidations Act, 1871, post, p. 297. 
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Section 8 empowers the ordinary of any living, worth 
£100 per annum or more, having no habitation or one of 
meanness or in a state of decay, and the incumbent not 
residing in the parish for twenty weeks within any year, 
computing from January 1st, to proceed in the execution of 
the necessary repairs, if the incumbent neglects to make 
application, or to lay out one year's income where that may 
be sufficient. 

Section 62 of the Pluralities Act, 1838 (o), not only 
"empowers," but ** requires,'* the bishop to enforce its 
provisions on the avoidance of a benefice not possessing a 
satisfactory residence. 

By s. 9 money received for dilapidations from the repre- 
sentatives of the former incumbent, and not laid out in the 
repairs of such buildings, shall be applied in part of the 
payments for the works undertaken. All money recovered 
or received after the buildings are completed is to be applic- 
able in discharge of the principal then due, or is to be paid 
into the hands of the nominee (p), and is to be laid out in 
improvements or additional buildings. 

The provision in 1 & 2 Vict. c. 106, s. 69 {post, p. 268), 
is almost the same. It is, however, necessary to have 
regard now to the more effective provisions of the Ecclesi- 
astical Dilapidations Act, 1871, post, p. 275 et seq. 

Section 10. Where new buildings are necessary for the 
residence of the incumbent, the ordinary, patron and 
incumbent may authorise the nominee to purchase a con- 
venient house situated not more than a mile (g) from the 
church, and also to buy some land, adjoining such house or 
adjoining the parsonage house, if the same has no convenient 
glebe, not exceeding two acres for every £100 per annum of 
the annual value of the living (r). Contracts require 

(p) Po<p. 266. 

(^) Vide 8. 4, antt, p. 258. 

Iq) As to compating distance, vide pott, p. 269. 

(r) Vide more extensive powers given by 55 Geo. 3, c. 147. As to 
exchange of parsonages and glebe lands, and as to demolitions of the 
parsonages, vide also 66 Geo. 3, c. 52. As to Qneen Anne's Bounty 
being able to bnild parsonages, ride 43 Geo. 8, c. 107. 
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written oonfirmation by the ordinary, patron and incum- 
bent; the porohase deed must be in the form or to the 
effect contained in the Schedule to the Act, and must be 
registered. 

Section 11 provides that the purchase-money for such 
land can be raised by sale or exchange of some part of the 
glebe or tithes. Such sale or exchange must be by deed, 
according to the form or effect above mentioned, and must 
be registered. 

Section 12 enables Queen Anne's Bounty to lend money 
for promoting the objects of the Act up to a maximum of 
£100, where the living is not worth more than the clear 
annual improved value of £50, without interest, and where 
the annual value exceeds that sum, then the governors may 
lend, for the purposes of this Act, a sum not exceeding two 
years' income at interest not exceeding 4 per cent. (s). 

Section 13 empowers colleges in Oxford and Cambridge 
and other corporate bodies, possessed of ecclesiastical 
patronage, to lend, without interest, to promote the purposes 
of the Act, for building, rebuilding, repairing, or purchasing 
of any houses or buildings for the habitation and convenience 
of the clergy in their livings on the security directed by the 
Act. 

C/l s. 6 of 1 & 2 Vict, c. 23, post, p. 262, and s. 73 of the 
Pluralities Act, 1838, post, p. 268. 

By 8. 18, any controversy or dispute touching the incum- 
bent's residence, with respect to matters contained in the 
Act, are to be adjusted and determined by the ordinary of 
the diocese. 

The powers and authorities of this Act can be exercised 
separately or concurrently with the more modem powers 
of the Ecclesiastical Dilapidations Act, 1871. Vide s. 73 
thereof, and the Second Schedule thereto, post, p. SOiet seq. 

Vide also the more modem statute, 28 & 29 Vict, c 69, 
post, p. 269. 

(#) C/. 8. 8 of 65 Geo. 8, c. 147 (an Act to facilitate exchanges), and 
R. 4 of 1 & 2 Vict. c. 23, post, p. 262. 
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In 1826 the law as to the provision of residences for the 
parochial clergy being still insufficient, there was passed 
7 Geo. 4, 0. 66 {t), whereby corporations, tenants in fee, 
fee tail, or for life, and persons under disability or incapacity 
were authorised to sell lands for the purposes of certain 
former Acts (t^) . As to loans made under the provisions of this 
Act, it is lawful for Queen Anne's Bounty to vary the mortgage 
term by way of shortening it. Vide 36 & 86 Vict. c. 96, 
s. l,po8t, p. 306. There is also a power to extend the 
term given by the Incumbents of Benefices Loans Extension 
Acts, 1881, 1886 (ic), 1887 (a:), and 1896 (y). 

If the income of the benefice is diminished by the Extra- 
ordinary Tithe Redemption Act, 1886, then, by s. 12 thereof, 
the Board can modify mortgages as seems just. See also 
8. 1 of the Ecclesiastical Dilapidations Act, 1871, Amend- 
ment Act, 1872, post, p. 306, as to balances of loans being 
extended to new incumbents. 

Vide the more modern statute, 28 & 29 Vict, c. 69, post, 
p. 269, mentioned supra. 

The Pabsonages Act, 1838. 

In 1838 two more Acts for providing fit houses for the 
beneficed clergy were passed, one in May and the other 
in August. The first of these (1 & 2 Vict. c. 23) extends 
yet further Gilbert's Act (17 Geo. 3, c. 63). Incumbents 
of any benefice {z) are empowered to borrow for the purposes 
of that Act, and for the purpose of buying a site for a 
house and other necessary buildings, any sum not exceeding 
three years' (zz) income of the benefice (a), and to mortgage 

(0 The powers of this Act can be exercised separately or concurrently 
with tho«e of the Ecclesiastical Dilapidations Act, 1871. Vide s. 78 
thereof, and the Second Schedole thereto, post, p. 304 et »eq, 

(m) 17 Geo. 3, c. 53 ; 43 Geo. 3, c. 107 ; and 55 Geo. 3, c. 147. 

(jr^ The resolntion mnst have been passed by the Board before 1888. 

(y> The Board's resolution most be dated anterior to 1898. 

Iz) Of. the wording of s. 1 of Gilbert's Act, ante, p. 256. 

\zz) Vide the two years' limit imposed by 17 Geo. 3, c. 53, ante,p, 257 ; 
and note s. 62 of the Plaralities Act, IS^S, post, p. 266, where a bishop is 
moring in the matter. 

(a) ** Benefice" in this Act comprises rectories with core of souls, 
▼icarages, perpetoal coracies, and chapelries. 
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the glebe, tithes, etc., for the term of thirty-five years (6). 
The same section also enacts that, " from and after the 
expiration of the first year of the said term (in which year 
no part of the principal sum borrowed shall be repayable) " 
one-thirtieth part of the principal sum shall be repaid 
to the mortgagee (c). 

Section 4 enables Queen Anne's Bounty to advance money, 
for the purposes of this Act, up to the sum of £100 without 
interest where the benefice is worth less than £60 per annimi, 
and at a rate not exceeding 4 per cent, to the extent authorised 
by the Act to be borrowed where the living exceeds £50 a year. 

Vide s. 12 of Gilbert's Act, ante, p. 260. 

Section 5 enables Oxford and Cambridge colleges and 
other corporate bodies having ecclesiastical patronage to 
lend money to assist the purposes of the Act for building, 
rebuilding, repairing, or purchasing houses or buildings for 
the habitation or convenience of the clergy, or sites for 
such houses or buildings, upon benefices in their patronage, 
on the mortgage and security directed by this Act for the 
repayment of the principal, without taking any interest for 
the same. 

Cf. s. 13 of Gilbert's Act, ante, p. 260, and s. 73 of the 
Pluralities Act, 1838, post, p. 268. 

Old benefice houses, by s. 6, unfit as residences for the 
incumbents and incapable of being made fit, can be con- 
verted into farm buildings for the use and occupation of 
the occupier or occupiers of the glebe lands ; and after the 
complete erection or the purchase of a new house and 
offices, the old house can be converted to those purposes ; 

(J) Of. Gilbert's Act, a. 1, anta, p. 266. Section 1 of the EccleaMtical 
Dilapidations Act, 1871, Amendment Act, 1872, enables Queen Anne's 
Bonnty to shorten the term : vide posty p. 305. The term can also be 
extended: vide Incumbcmt of Benefices Loans Extension Act% 1881, 1886 
(if the resolution of the Board was before 1888) ; 1887 (ditto) ; and 
1896 (the resolution must be prior to 1898). If the income of the living is 
lessened by the operation of the Extraordinary Tithe Redemption Act, 
1886, then, by s. 12, the Board can modify mortgages as may seem t^ them 
to be just. 

(<?) Section 6 of Gilbert's Act, a^tUe, p. 258, had contemplated the 
annual repayment of five per cent., i.e,j one-twentieth of the money 
borrowed. 
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the house and offices so erected or purchased are to be 
deemed to all intents and purposes to be taken to be the 
residence house of such benefice without the necessity of 
obtaining any licence or faculty for the purpose. 

Section 7. Where the residence house, gardens, orchard, 
and appurtenances belonging to any benefice are incon- 
veniently situated, " or for other good and sufficient 
reasons " it is advisable to sell the same, the incumbent, 
with the consent of the ordinary and patron, and of the 
archbishop of the province (signified by their executing the 
conveyance), may sell the same or any of them with any 
land not exceeding s,cres(d) for such price as seems 

reasonable to the ordinary, patron and archbishop. 

The power of sale thus given is extended by 2 & 3 Vict, 
c. 49, s. 17. Vide p. 245. 

As to providing more than one house and garden in 
divided or disunited benefices vide s. 25 of the Pluralities 
Act, 1838, p. 264. 

The purchase-moneys are by s. 8 payable to Queen Anne's 
Bounty, and (s.' 9) are applicable (e), after pa3ring all costs, 
charges, and expenses, towards the erection or purchase 
of another house and appurtenances, or for the purchase 
of land for a site of a house, together with land contiguous 
thereto, not exceeding twelve acres. 

All the powers, forms, and matters contained in 17 Geo. 3, 
0. 53, and 21 Geo. 3, c. 66, are by s. 13 of the Act now 
under comment, except when otherwise directed, extended 
and made applicable, mutatis mutandis, to all mortgages 
and other instruments made, for the purposes of this or the 
earlier Acts mentioned, as if the same were set forth in this 
Act. 

Section 14 deals with the case of persons under disability 
selling land by means of a reference to 7 Geo. 4, o. 66. 

Qd) By inadvertence the Act was passed with the blank space, bat by 
a snbseqaent Act, 1 & 2 Vict. c. 29, the same was filled by the word 
" twelve/' 

(e) Prior to application they must be invested and accnmnlated, the 
ultimate snrplos (it any) being appropriated for the benefit of the benefice 
by Qneen Anne's Bounty. Vide s. 14 of 2 & 3 Vict. c. 49. 
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Vide ante, p. 261, and vide now the more modern statute 
28 & 29 Vict. c. 69, s. 4, post, p. 271. 

As to the registration of dispositions in case of sales 
under this Act, vide Land Transfer Act, 1897, s. 15. 

The statute, 3 & 4 Vict. c. 113, s. 59, enables all the 
provisions set out above of 1 & 2 Vict. c. 23 to be applied, 
mutatis mutandis, where the ecclesiastical conmiission 
empowers a dean or canon of any cathedral church to raise 
money on his deanery or canonry for the purpose of building, 
enlarging, or otherwise improving the residence-house, on 
such terms and conditions as the said commissioners shall 
approve, with the concurrence of the bishop and chapter. 
Vide ante, p. 260. 

All the powers contained in the Parsonages Act, 1838, 
can be exercised separately or concurrently with those of 
the Ecclesiastical Dilapidations Act, 1871. Vide s. 73 
thereof and the Second Schedule thereto, post, p. 305 et seq. 

The Plubalitbs Act, 1838. 

This statute (being 1 & 2 Vict a 106, and the second (/) 
of the two Acts passed in one year), among its other 
purposes, was minded to make better provision for the 
residence of the clergy. 

Section 25 enacts that all the provisions of 1 & 2 Vict, 
c. 23 {ante, p. 261), relating to the sale of the house, 
gardens, orchards, etc., and the use of the proceeds are 
applicable to divided benefices or disunited benefices (c^), 
and it provides for the erection or purchase of more than 
one house and garden in the case of disunited or divided 
benefices. 

A bishop can, under s. 33, on written application by any 
spiritual person holding any benefice within his diocese, 

(/) The first of the«e is 1 Jc 2 Vict c. 23, ante, p. 261. 

(j) A Bcheme for aniting benefices in the metropolis under s. 14 of the 
Union of Benefices Act, 1860, can provide for the erection of a new 
church or parsonage, or the removal of old ones, and for the appropriaUon 
of the site and materials. This has been extended bj the Union of Bene- 
fices Act, 1878, so that a scheme nnder that section is possible if provisioii 
be made for the erection of another church or parson^ in the Ticinitj of 
the metropolis, and not necessarilj within its limits. 
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wherein there is no fit house, grant a lioenoe permitting 
such person to reside elsewhere, the house and time being 
particularly specified. The same must be within three 
miles of the church or chapel of the diocese, or, where the 
church or chapel is in any city, or market, or borough 
town, within the distance of two miles. 

As to the method of computing the distance, vide s. 129, 
j>ost, p. 269. 

Section 34 provides that houses purchased, built, or 
procured by Queen Anne's Bounty, by way of benefaction 
or donation to poor benefices, though not situated within 
the parish or places wherein the benefices lie, but so near 
thereto as to be convenient and suitable, shall be deemed 
the houses of residence, the same having been previously 
approved by the bishop in writing. 

Section 35. In a]l cases of rectories having vicarages 
endowed or perpetual curacies, the residence of the vicar or 
perpetual curate in the rectory house of such benefice shall 
be deemed a legal residence to all intents and purposes 
whatever ; provided that the house belonging to the vicarage 
or perpetual curacy be kept in proper repair to the satis- 
faction of the bishop of the diocese. 

The Ecclesiastical Dilapidations Act, 1871, by s. 3, 
embraces perpetual curacies {vide post, p. 276). 

Section 36 empowers the widow of a spiritual person to 
continue in the residence for two calendar months after 
such person's decease, holding and enjoying therewith the 
curtilage and garden belonging thereto. 

An injunction has been granted to stay a widow's waste, 
at the suit of a patroness during a vacancy, by cutting 
timber, ploughing meadow, and pulling down buildings {h). 

Section 41 enacts that a house of residence, although not 
being resided in, must be kept in good and sufficient repair. 
The bishop can cause a survey to be taken, the costs of 
-which must be borne by the incumbent if disrepair is found 

(A) Hofkins t. Featherstane (1789), 2 Bro. C. C. 560. 
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to exist, and can issue a monition calling on the incumbent 
to repair according to the survey and report, a copy whereof 
being attached to the monition. Every non-resident 
spiritual person who fails to keep the house in repair, 
and who, within one month of the monition, fails to show 
cause to the contrary to the satisfaction of the bishop or to 
put such house in repair within ten months to the satis- 
faction of the same, is liable to all the penalties for non- 
residence imposed by this Act during the period of the 
house being out of repair and until the same is put into 
repair. 

This -section is, it is conceived, still alive, though pro- 
bably superseded by the wider powers of the Ecclesiastical 
Dilapidations Act, 1871, post, p. 275 et seq. 

Vide s. 59 as to contracts for letting houses in which an 
incumbent is required by his bishop to reside being void, 
unless fulfilling certain requirements, in the section men- 
tioned, as to being written and conditioned to be void on 
showing the occupier a copy of the bishop's requisition to 
reside {%). 

Section 62 authorises and requires {k) a bishop, on or 
after the avoidance of a benefice, to issue a commission, as 
therein set forth, to inquire whether there is a fit house of 
residence and what are the profits of the benefice, and, 
when the clear annual profits exceed £100, whether a 
convenient house can be provided on the glebe or otherwise. 
If the commission reports that there is no fit house, that 
the income exceeds £100, and that a fit house can be 
provided, the bishop is required by a mortgage of the glebe, 
tithes, rents, and profits, to raise a sum (not exceeding 

(t) Vide also restrictions on letting residence houses contained in 5 ft 
6 Vict c. 108, s. 9 ^it, p. 312, and in 13 Eliz. c. 10, s. 3. By the latter 
all leases of the residences are void, other than those made for twentj-one 
years, or three lives, at the accnstomed yearly rent. Cv^.also 14 Elis. c. 11, 
8. 5, and Vivian v. Blomherg (1836), 3 Bing. N. C. 311 ; affirmed 7 Sim- 
648. The dates of the trials of this case are confusing, as, apparently, the 
case was affirmed before its original hearine. 

(h) There is, it is conceived, some mistake in the sweeping nniveraality 
of tlus provision. It is presumed that a commiRsion is not intended to 
issue where the bishop has reason to know that there exists a suitable 
residence. 
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four (!) years' net income) ; the mortgage is to be made for 
a term of thirty-five years or until the sums raised, with 
interest and costs and charges, are paid off (m). On the 
report being transmitted to the patron and incumbent 
(if any), either can, under s. 63, object to the site or the 
plan suggested for erection or repairs or to the amount 
proposed to be raised. The bishop can alter or modify the 
plan or abandon it. 

Section 66 provides that money borrowed is to be paid 
to an appointee of the bishop, who will enter into, and 
supervise the execution of, the consequential contracts, and 
finally make the necessary payments. Any balance is to be 
laid out in lasting improvements in building on the glebe, 
or in discharge of the debt. 

The provisions of this section are similar to those in 
Gilbert's Act, s. 4, anUt p. 258. 

As to insurance, vide s. 67. Cf. the provisions in s. 6 of 
Gilbert's Act (ante, p. 258) and the more general provisions 
in ss. 54 — 57 of the Ecclesiastical Dilapidations Act, 1871 » 
post, p. 297 et seq. 

Under s. 67 the incumbent shall, where mortgages have 
been made as aforesaid, after the expiry of the first 
year of the term (in which year no part of the principal 
sum shall be repayable), pay to the mortgagee each year 
one-thirtieth part of the loan, and shall pay the yeaiiy 
interest at the end of the first and each succeeding year. 
In default of payment of the principal or interest, or in the 
event of the incumbent neglecting to insure, the bishop can 
order a sequestration of the profits of the benefice till such 
payment or insurance is made (n). 

(0 Vide ante, 17 Geo. 3, c. 63, and 1 & 2 Vict. c. 23, ante, pp. 257, 
261. 

(m) Vide Blueh y. Hodgeon (1847), 11 Jnr. 1 91 , as to a bishop raising 
a sam under this section hy means of a loan from Queen Anne's Bounty. 
The interest being unpaid, at the treasurer's instance a sequestration issued : 
— Held, that the treasurer had no authority to sue for payment, and that 
the sequestration was null and void. Sequestration must be su^ for in the 
corporate name. 

(n) Cf, note (wi), nipra. 
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Section 69 enacts that sums of money received from the 
representatives of former incumbents, and not laid out in 
the repairs of the buildings, shall be applied in part of the 
payments under the estimate of repairs detailed in s. 62, or 
in discharging mortgages, or in making additional improve- 
ments, or, where such are unnecessary, then the sums in 
question are to be invested and the interest paid to the 
incumbent. 

This section is substantially akin to s. 9 of Gilbert's Act 
(ante, p, 269). It is necessary now to have regard to the 
superseding provisions of the Ecclesiastical Dilapidations 
Act, 1871, post, p. 275 et seq. 

The bishop, by virtue of s. 70, is empowered to purchase 
any conveniently situated house where new buildings are 
necessary as a residence for the incumbent of a benefice 
exceeding £100 a year and avoided after the passing of the 
Act, and to raise the necesssury funds by mortgage. 

Sections 72 and 73, as to loans by Queen Anne's Bounty 
and by colleges at Oxford or Cambridge, run on the same 
lines as those adopted in 17 Geo. 3, c. 53, s. 12, ante, p. 260, 
and s. 6 of 1 & 2 Vict. c. 23, ante, p. 262. As to power to 
extend the period of the loan, vide Incumbents of Benefices 
Loans Extension Acts, 1881, 1886 (o), 1887 (o), and 1896 (p). 
If the income of the benefice has been diminished by the 
operation of the Extraordinsu^r Tithe Eedemption Act, 1886, 
8. 12 enables Queen Anne's Bounty to modify mortgages as 
seems just. 

Section 92 deals with a case where a bishop has assigned 
to a curate a stipend equal to the whole annual value of the 
benefice in which he is licensed to serve. In these cases 
the bishop can, on the application of the incumbent, allow 
the latter to retain such sum (not exceeding one-fourth 
of the annual value) as shall have been actually expended 
during the year in the repair of the chancel and residence, 
etc., in respect of which he would be liable for dilapidations 



(o) The resolation of the Board most have been before 1888. 
(p) The Board's resolution must have been prior to 1898. 
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to his Buooessor. In cases where the annual value of the 
benefice is below £150, the incumbent can deduct so much 
money as shall have been actually expended in such repairs 
above the amount of the surplus remaining of such value 
after the payment of such stipend, provided that the sum 
deducted, after laying out such surplus, shall not in any 
year exceed one-fourth of such stipend {q). 

By s. 110 sequestrations under this Act have priority, 
except such as are founded on judgments docketed before 
the Act passed and such as have issued, before any 
sequestration under this Act, under Gilbert's Act (ante, 
p. 258). 

By s. 129 distance from benefice to benefice for the 
PURPOSES OP THIS AcT is to be calculated from the church of 
the one to the church of the other by the nearest route. In 
this Act the method of computing distance is expressly 
stated, and by s. 34 of the Interpretation Act, 1889, it is 
provided that in the measurement of any distance for the 
purposes of any Act passed after the commencement of 
this Act, that distance shall, unless the contrary intention 
appears, be measured in a straight line on a horizontal 
plane. Gilbert's Act, s. 10 {ante, p. 259) and the 
Ecclesiastical Leases Act, 1842, s. 2 (post, p. 310), both 
contain provisions in which the system of computation of 
measurement is left vague. It is conceived that the courts in 
the case of these Acts would follow the method adumbrated 
in the Interpretation Act, which reproduced a doctrine 
already of general acceptance by reason of its simplicity (r). 

The Parsonages Act, 1866 («). 

This Act (t) further amends the law for the provision of 
fit houses for the beneficed clergy. The incumbent of any 



(jl) Vide s. 11 of the Plnralities Acts Amendment Act, 1885. 

Cr) Lake v. Butler (1856), 6 E. & B. 92 ; Jewel v. Stead (1856), 
6 £. 4c B. 350 ; Monjiet y. Cole (1872), L. R. 8 Ex. 32. 

(i) Ail the poweni of this Act can be exercised separately or con- 
cnrrently with those of the Ecclesiastical Dilapidations Act, 1871 ; see 
•. 73 thereof and the Second Schedule thereto, ^ott, p. 805 et teq, 

(0 28 & 29 Vict. c. 69. 
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benefice, by s. 1, may according to the provisions of, and 
with the consents required by, certain recited Acts (u) 
and by any Act or Acts amending or referring to the same, 
borrow on mortgage at interest as provided in those Acts 
for the purposes of them, or for the purposes of 55 Greo. 3, 
c. 147 (v), or for the purpose of purchasing any lands or 
hereditaments, not exceeding twelve acres, contiguous to 
or desirable to be used or occupied with the parsonage house 
or glebe belonging to such benefice, or for the purpose of 
building any offices, stables, or outbuildings, or fences 
necessary for the occupation or protection of such parsonage, 
or for the purpose of restoring, rebuilding, or repairing the 
fabric of the chancel (in any case where the incumbent is 
or shall be liable to repair or sustain it) (x), or for the 
purpose of building, improving, enlarging, or purchasing 
any fsurm house or farm buildings, or labourers' dwelling- 
houses, with the appurtenances belonging to, or desirable 
to be acquired for, any farm or lands appertaining to the 
benefice. The sum borrowed must not exceed three years* 
net income of the benefice, nor be less than £100. Out of 
this sum it is lawful to pay the charges and expenses of the 
architect or surveyor employed for any of the aforesaid 
purposes, and also the costs attending the mortgage deed 
and incidental to any purchase authorised by the said Acts 
or this Act. 

All the powers, forms, and matters in the said Acts con- 
tained are to apply, mutatis mutandis, to the purposes of 
this Act and of those Acts as if the same had been respec- 
tively repeated and set forth in the Parsonages Act, 1865. 

By s. 1 of the Ecclesiastical Dilapidations Act, 1871, 
Amendment Act, 1872 (post, p. 306), it is possible for 
Queen Anne's Bounty to vary the length of the mortgage 
term for all new mortgages by making it shorter, proyided 
that a benefice cannot be mortgaged to them to an amount 

(16) 17 Geo. S, c. 53 (anto, p. 256) ; 21 Geo. S, c 66, 7 Geo. 4, c 66 
(antSy p. 261) ; and 1 & 2 Vict. c. 23 (ante, p. 261). 
(r) An Act to facilitate exchanges of benefices, 
((r) Vide ohaerYAiiojiB on iMs subject, poit,^, 277, 
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exceeding three years' net income for all or any of the 
purposes of the Act of 1865. As to the powers of extending 
the term, vide Incumbents of Benefices Loans Extension 
Acts, 1881, 1886 (y), 1887 (y), and 1896 {z). If the benefice 
income is diminished by the Extraordinary Tithe Bedemp- 
tion Act, 1886, s. 12 gives Queen Anne's Bounty power 
to modify mortgages as seems just. Vide also s. 1 of the 
Ecclesiastical Dilapidations Act, 1871, Amendment Act, 
1872, as to extending to new incumbents the time for 
balances of loans. 

Corporations and persons under disability or incapacity 
are (by s. 4) authorised to convey houses and lands as and 
for sites for parsonages and their appurtenances in the 
manner and to the extent therein mentioned. 

Section 21 of Gilbert's Act (17 Geo, 3, c. 53) had already 
empowered archbishops, bishops, and ecclesiastical cor- 
porations, being lords of manors, to grant a portion of 
convenient waste lands for the purposes of that Act. The 
Act 43 Geo. 3, c. 108, also enabled every person having in 
his own right any estate or interest, in possession, reversion 
or contingency, in any lands or tenements, or any property 
in goods, to give (subject to certain conditions) by deed or 
will not more than five acres (a), or goods not exceeding 
£500 in value (6), for the erection, rebuilding, repair, pur- 
chase or provision of any church (c) or chapel, or of any 
mansion house {d) for the minister, or of any outbuildings, 

(y) The resolation of the Board must have been anterior to 1888. 

(z) The Board's resolution must have been prior to 1898. 

(a) Only one snch gift can be made, and an excess of five acres is 
reducible under s. 2. No glebe upwards of fifty acres can be augmented 
by more than one acre (s. 1). Plots of land held in mortmain, not exceed- 
ing one acre, can, by s. 4, be g^^anted by exchange or benefaction to be 
annexed to some church. 

(&) This restriction is impliedly repealed : vide Re Douglas, [1905] 
1 Ch. 279. 

(c) The repair of a church is a good charitable object (fie Vaughan 
(1886), 33 Ch. D., at p. 191). The repair of a dissenting chapel would 
also be within 43 Eliz. c. 4. The repair and improvement of churches is 
within the scope ot the Incorporated Church Building Society. 

(d) The repair of a parson&ge is a charitable object (^AU,- Oen, v. Bishop 
of (Mester (1785), 1 Bro. C. C. 444) ; so also as to church ornaments, 
such as memorial windows (Hoare y. Osborne (1866), L. B. 1 £q. 585). 
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offices, ohorchyard (e), or glebe. This power did not extend to 
minors, insane, or married women without their husbands (/). 
Vide also 51 Geo. 3, c. 115, enabling the Grown to utilise 
these powers up to five acres, and empowering any person 
having the fee simple of any manor to grant five acres of 
waste for ecclesiastical purposes. See, however, the 
restriction on this power contained in s. 22 of the Ck>mmons 
Act, 1899 ig). Vide also the statutes next mentioned. 

Places op Worship Sites Acts, 1873 and 1882. 

The earlier Act enables any person seised or entitled in 
fee, fee tail, or for life of or to any manor or freehold lands, 
having the beneficial interest and being in possession, to 
grant by way of gift, sale, or exchange in fee or for years 
any quantity up to one acre (not being part of a demesne 
or pleasure ground attached to any mansion house) as a 
site for a church, chapel, meeting-house, or othe,' jjlace of 
divine worship, or for the residence of a minister officiating 
in such place of worship or in any place of worship within a 
mile {h) of such site, or for a burial place, or any number 
of such sites, provided that each does not exceed the extent 
of an acre. A proviso follows that persons next entitled 
must join in the transaction (i). The land will revert if 
not used for the purposes of the Act. 

The following sections, 2 and 3, deal with the payment 
of the purchase-money, and with cases where persons are 
equitably entitled to lands, and where married women, 
infants, and lunatics are concerned. 

By s. 6 the persons specified may convey, as gifts or 
sales, a site or sites not exceeding one acre each to the 

(<f) As to repairs of vault, vide Re Rigley'$ Tnut9 (1867), 36 L. J. Ch. 
147. A beqaest of money, not exceeding £500, on trust to apply the 
income in repairing the churchyard is good under this Act (Jte Va%gha% 
(1886), 33 Ch. D. 187. See also i2<r Rogerson, [1901] 1 Ch. 716, and Btf 
Manser, [1905] 1 Ch. 68). As to the said sum of £500 vide note (V) atUe. 

(/) This proviso is not affected by the Married Women's Property Act, 
1882, 8. 1 iRe SmUh's EstaU, Clementt v. Ward (1887), 36 Ch. D. 689). 

(j) Forbes v. Eccletiastical Ctmmistionert (1872), L. R. 15 Eq. 51. A. 
lord of a manor cannot grant a fraction of the village green as a chuich site. 

(A) Vide cmte, p. 269, as to computing distance. 

(t) Vide Re Marquis of Salisbury and JScelesiasHeal Commistumtr9 
(1876), 2 Ch. D. 29, as to tenant for life's concurrence being sufiBcient on. 
behaU of his infant son, when granting part of a settled estate as a church site. 
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Ecclesiastical Commission for the purposes of the Church 
Building Acts, and the Ecclesiastioal Commission can accept 
as trusts sites granted under this Act. 

By the amending statute, the Places of Worship Sites 
Amendment Act, 1882 (46 & 46 Vict. c. 21), it is provided 
that the Places of Worship Sites Act, 1873, shall extend to 
authorise corporations, ecclesiastical or lay, sole or aggre- 
gate, and any officers, justices of the peace, trustees, or 
commissioners holding land for public, ecclesiastical, paro- 
chial, charitable, or other purposes, to grant, convey or 
enfranchise land to the extent therein mentioned, viz., one 
acre, subject to certain provisos. Section 2 enacts in effect 
that there shall be a power to make such grants where 
there is a limited owner to be followed by unborn or 
unascertained remaindermen. 

Therer^iU, be found sundry provisions relating to repairs 
in the mass of legislation grouped together as the Church 
Building Acts. The most important of these seem to be 
s. 39 of the Church Building Act, 1819, whereby the Com- 
missioners may alter walls and fences of churchyards ; 
s. 13 of the Act of 1822 (as to incumbents being liable, 
under the circumstances therein set forth, for the repair of 
one house of residence only) ; s. 16 of the similarly entitled 
Act of 1840, which deals with a perpetual rentcharge 
secured for the repair of a church ; and s. 8 of 14 & 16 Vict, 
c. 97, as to the formation of a repair fund. The general 
liability in respect of dilapidations attaches, it is conceived, 
to all beneficed ecclesiastics. A fuller examination of these 
Acts falls outside the ambit of this work. 

As to the registration of dispositions in case of sales 
under the Church Building Act, 1839, and any Acts 
amending or extending the same, vide the Land l^nsfer 
Act, 1897, s. 16. 

With regard to the powers of numerous owners of advow- 
8ons to sell, and out of the proceeds to build, or provide a 
eite for, a parsonage or to reconstruct or repair an existing 
one or to add to it, or to repair the fabric of the church, 
etc., vide s. 9 of 19 & 20 Vict. c. 60. 



B.I. 
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The Lord Chancellor, under b. 8 of the Augmentation of 
Benefices Act, 1863, may direct that part of the purchase- 
money of any advowson sold under the Act (not exceeding 
£500) may be utilised in the purchase, building or rebuilding 
of a parsonage house on the living, if an equal sum be found 
and paid for the same purpose by, or on behalf of, the 
incumbent or owner of the advowson. 

With regard to improvements on ecclesiastical lands, 
there may also be cited the Improvements of Lands (Eccle- 
siastical Benefices) Act, 1884. The Inclosure Commis- 
sioners (J) are prohibited from sanctioning any improvement 
of land held in right of any church, chapel, or other ecclesi- 
astical benefice unless and imtil the patron and bishop shall 
signify in writing their consent. No charge on any such 
land of money expended, or purporting to be expended, for 
improvements thereof, whether under any general or local 
Act, or any contract or agreement, shall be valid or 
effectual, and whether with or without the consent of the 
Commissioners, unless and until the patron and bishop 
consent in writing. Nothing in the Act is to prejudice 
charges validly made before its passing. 

This Act extends in effect the machinery of the Improve- 
ment of Land Act, 1864 {k). That Act empowers the 
charging of land for money borrowed in respect of improve- 
ments, and in s. 20 provides that when the land is held in 
right of any church, etc., sanction is not to be given to 
improvements until the patron and bishop consent in 
writing. The Act of 1884 extends these provisions to cases 
where, under certain local and personal Acts, companies 
have been constituted having powers to advance money for 
improvements of lands, and by some of these same Acts the 
incumbents have been able to charge their lands with 
money borrowed for these purposes without such consent. 

(j) Now the Board of Agricnltare and Fisheries : vide Board of Agri- 
culture Act, 1889, and 3 £dw. 7, c. 31. 
(ik) Vide obsenrations on this Act, ante, p. 49. 
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CHAPTER XXVI. 

THE ECCLESIASTICAL DILAPIDATIONS ACTS. 

Before the passing of the above-named Act of 1871, upon 
the avoidance of a benefice by death, resignation, or 
exchange (a), the inctimbent's duty was to leave the 
buildings in good reparation. According to an oft-cited 
authority (6), two incumbents can lawfully, with the assent 
of patrons and diocesans, exchange their benefices under a 
mutual agreement to set off their respective dilapidations, 
so long as nothing in the nature of corruption or simony 
is exhibited. The statute above mentioned imposes no new 
duty on the avoiding incumbent. The old duty still remains, 
but a new machinery is provided to enforce it(c). It is 
also advisable to point out that the Act deals mainly with 
the parochial clergy, and so there is yet scope for the appli- 
cation of much of the old law to which allusion has already 
been made. It may be convenient for practitioners to refer 
to the judgment of Byles, J., in Boss v. Adcoch ((2), for a 
summary of what the old law is, and for mention of the 
ancient authorities, dating from 1238, on which it is very 
largely based. 

Ecclesiastical Dilapidations Act, 1871. 
The most important legislation in regard to the parson's 
liability for breach of the duty to repair is to be found in 
the above named statute. It was considered expedient to 
amend the law as well for the better sustentation of houses 
of residence, chancels, and other buildings which incum- 
bents of ecclesiastical benefices and other ecclesiastical 
persons are by law or custom bound to maintain in repair, as 
also for the relief of such persons and their representatives. 

(*) Doumes v. Craig (1841), 9 M. & W. 166. 
m Goldham y. Mwards (1856), 18 C. B. 889. 

Ic) Per Bbbtt, J., in Wright v, Davies (1876), 1 C. P. D., at p. 647 ; 
see aIbo Caldow v. Pixell (1877), 2 C. P. D., at p. 566. 
(S) (1868), L. R. 3 C. P., at p. 665. 

t2 
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Section 3. The term " benefice" in this Act shall com- 
prehend all rectories with cure of souls, vicarages, perpetual 
curacies (e), donatives, endowed public chapels, and parochial 
chapelries, and chapelries or districts belonging or reputed 
to belong, or annexed or reputed to be annexed, to any 
church or chapel. . . . 

As to liability for waste as established by judicial decision, 
vide ante, p. 239 et $eq. 

The term *' patron " shall, with reference to any benefice, 
mean the person or persons or corporation who, in case 
such benefice were vacant, would be entitled to present 
thereto ; but if the right to present to such benefice shall be 
vested in different persons or corporations, whether jointly 
or by way of alternate presentations the term patron shall 
(unless the context requires otherwise) comprehend both or 
all such different persons or corporations in whom such 
right of joint or alternate presentations shall for the time 
being be vested ; and as regards the patrons referred to in 
sections 126, 127, and 128 of the Act 1 &2 Vici chapter 106, 
the actions of or towards such patrons required by this Act 
shall be performed in the manner stated in such sections 
126, 127, and 128, as if the said sections were here repeated 
and made applicable to the provisions of this Act (/). 

The term "surveyor" shall mean the official surveyor 
elected under this Act, except where otherwise described. 

The term " governors " shall mean the Governors of the 
Bounty of Queen Anne for the augmentation of the main- 
tenance of the poor clergy. 

The term " the archdeacon " shall mean the archdeacon 
of the archdeaconry within which the benefice is situated 
with regard to which the provisions of this Act are sought 
to be applied. 

The term ** the rural dean " shall mean the rural dean of 
the nural deanery within which the benefice is situated vrith 

(0 Cf. Mason Y.LambeHClSiSX 12 (i.B, 795. 
(/) The sections mentioned relate to Crown, Dachy of Cornwall, and 
incapacitated person's patronage. 
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regard to which the provisions of this Act are sought to be 
applied. 

Section 4. The provisions of this Act respecting buildings 
belonging to a benefice shall apply to all such houses of 
residence, chancels (g), walls, fences, and other buildings 
and things as the incumbent of the benefice is by law or 
custom bound to maintain in repair. 

By common law the parishioners repair the church, but 
by canon law the parson must do it. Custom in London 
prescribes that the parishioners repair both church and 
chancel, though the freehold is in the parson (h). As to the 
limits of the jurisdiction of ecclesiastical courts in the 
matter of the repair of chancels, and as to the inability to 
entertain criminal suits against lay rectors who do not 
repair their chancels, unless the disrepair exists when 
the suit is instituted {vide Neville v. Kirby (1898), 
P. 160). 

Although the freehold of a church is in the rector, he may 
not necessarily be an '* owner" and liable for ** dangerous 
structure " expenses {videpostf p. 317). See Neville v. Kirby, 
supra, but vide Morley v. Leacroft, [1896] P. 92. 

Vide the earlier chapter on '' Dilapidations and Waste," 
ante, p. 239 et seq. 

The Compulsory Church Rates Abolition Act, 1868 (31 & 
32 Vict. c. 109), contains in s. 9 a power to appoint church 
trustees to hold voluntary contributions given for ecclesias- 
tical purposes. These are defined in s. 10 as the "build- 
ing, rebuilding, enlargement, or repair of any church or 
chapel." 

Where an ancient charity had been founded to provide 
for the reparations, ornaments, etc., of the church, the 

(p') The chancel freehold belongs to the rector, whether laj or eccleei- 
mstical, and the harden of repairing therefore rests on him, thoagh the use 
of it belongs to the parishioners. A laj rector is accordingly not entitled, 
as a matter of right, to make yanlts nnder, or affix tablets to, the walls 
(^Bich V. Buiknell (1827), 4 Hagg. 164 ; Pense v. Primse (1696), 1 Ld. 
Rajm. 69 ; Neville t. Kirby, [1898] P. 160 Qay rector)). 

(*) Vide Qoding t. Veley (1862), 4 H. L. (fas. 679, and Ball v. Cro9$ 
(1688), 1 Salk. 164. As to impropriate tithe owner repairing chancel, see 
AU.'Oen. v. Athe (1859), 10 Jr. Ch. Bep. 309. 



Digitized by 



Google 



278 Rbpaibs and Improvbmekts. 

erection of a spire was held to be a matter fit for the 
expenditure of the funds (t). 

Section 5. For the purposes of this Act any building 
belonging to a benefice shall be deemed to be within the 
diocese of the bishop under whose jurisdiction the benefice 
is, although the building be not in fact locally situate within 
that diocese. 

Section 6. During the vacancy of a see the powers under 
this Act which may be exercised by a bishop shall be exer- 
cised by the guardian of the spiritualities of the diocese. 
Where a bishop is disabled from exercising in person the 
functions of his office, those powers shall be exercised by 
the person lawfully empowered to exercise his general 
jurisdiction in the diocese. 

Section 7. The powers which may be exercised under this 
Act by a bishop shall be exercised by an archbishop in 
relation to his diocese. 

Surveyors of Dilapidations. 

Section 8 deals with the appointment of surveyors within 
a certain period of the commencement of the Act, and the 
conditions of their employment. Vide s. 66, post, p. 302, as 
to death or change of surveyor during repairs. 

Section 9. On a vacancy occurring in the office of sur- 
veyor, a fit person shall in like manner be appointed within 
three months from the occurrence of such vacancy. 

Section 10 deals with the payment of surveyors. The 
section is amended by s. 3 of the Ecclesiastical Dilapidations 
Act, 1871, Amendment Act, 1872. 

Section 11. It shall not be lawful for the surveyor to be 
beneficially interested, directly or indirectly, by himself or 
by any partner or otherwise, in any work or contract to be 
executed or entered into by any person or persons (except 
any public company of which he may happen to be a mem- 
ber or shareholder, but not manager or director) under the 
provisions of this Act. 

(i) Be Palatine Estate Chanty (1888), 39 Ch. P. 54. Afl to effectiDg 
chapel repairs oat of tmst funds, s&e post^ p. 818. As to the doty (S 
chnrchwardens to keep churches in snmcient repair, and in orderly con- 
dition, and the churchyards dolj fenced, vide Canon 85 of 1603. 
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Inspection at other times than when a Benefice is variant (k). 

Section 12. It shall be lawful for the bishop, on the com- 
plaint in writing of the archdeacon, or of the rural dean, or 
of the patron of a benefice, that the buildings of the benefice 
are in a state of dilapidation, or at the request of the 
incumbent, to direct the surveyor to inspect the buildings 
of the benefice, or any of them (Z) : Provided always, that 
a copy of such complaint shaU be forwarded by the bishop 
to the incumbent, or the sequestrator, if any, one month 
before such inspection shall be ordered. 

Section 13 provides that as regards a benefice put under 
sequestration after the commencement of the Act, the 
bishop may, within six months after such sequestration 
issued, direct the surveyor to inspect as aforesaid, and 
such inspection shall be renewed in every fifth year while 
such benefice shall be under sequestration. 

Section 14. The surveyor shall as soon as conveniently 
may be after such direction inspect, and within one month 
after inspection send to the bishop a report of the result of 
the same, and shall send a copy to the incumbent, and to 
the sequestrator, if any. 

Section 15. Where the surveyor shall report that any 
works are needed for putting into repair any dilapidated 
building belonging to a benefice, he shall report — 

1. What works are so needed, specifying the same in 

detail : 

2. What he estimates to be the probable cost of such 

works : 

3. At or within what time or times such works respec- 

tively ought to be executed. 
C/. the requirements in s. 31 {post, p. 286) where the 
report deals with words needed when there is a vacancy. 

Section 16. The incumbent, or the sequestrator, if any, 
may within one month after the sending the said copy state 

(V) As to inspections when there is a yacancy, see s. 29, poit, p. 285, 
and aide note to s. BS^poH, p. 296. 

(0 The inspection must take place at reasonable times : vide s. 67 
jHfk, p. 302. 
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in writing to the bishop objections to the report on any 
grounds of fact or law, and in such case the bishop may, 
if he shall think fit, at the expense of the party objecting, 
direct a second report to be made by another surveyor or 
take the opinion of counsel upon any question of law, and 
the bishop shall, after due consideration of the whole 
matter, give his decision in writing (m). 

If no objections to the report shall be made, then, at the 
end of the period limited for making objections thereto, 
the report shall be final ; and if objections shall have been 
made, then the report, as modified by the bishop's decision, 
shall be final. 

C/. ss. 32—35 {post, pp, 286, 287) where the report 
applies to cases of vacancies. 

The machinery of getting a second opinion is by s. 57 
{post, p. 298) extended to cases of premises damaged by fire. 

Section 17. It shall be lawful for the incumbent to borrow 
and for the governors, if they shall think fit, upon his request 
and vnth the consent of the bishop and patron, to lend upon 
the security of the possessions of the benefice — 

(1) The whole or any part of the sum stated in the final 

report as the cost of the works : 

(2) Such sum as the governors shall think fit in respect 

of costs and expenses. 

Vide s. 1 of the Ecclesiastical Dilapidations Act, 1871, 
Amendment Act, 1872 {post, p. 306), by which the amount 
lent is limited to three years net income of the benefice. 

The first section of the 1872 Act makes certain important 
regulations concerning shortening the length of the mortgage 
term, and in the conditions of repayment of advances. 

As to the powers of Queen Anne's Bounty in reference 
to extending the term of payment vide Incumbents of 

(m) The seqaestrator is himself bound hj the terms of the Act ss to 
providing for repairs, and cannot expend a larger sum than the sarrejor 
reports is needed iXimber v. Paravicini (1886), 15 Q. B. D., at p. 226). 
When sequestrators have carried in their accoonts and the chauoellor of 
the diocese has allowed the same, a coanty conrt will not entertain an 
inquiry into their correctness (^Burrow v. TUton (1898), 14 T. L. R. 
2U). 
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Benefices Loans Extension Acts, 1881, 1886 (n), 1887 (w), 
and 1896 (o). 

Section 18. The sum (if any) lent by the governors shall 
be placed in their books to the credit of an account to be 
entitled "The Dilapidation Account of A. B., incumbent 
of ," and out of the said sum the governors shall forth- 

with pay and discharge the costs and expenses of and inci- 
dental to the preparation and completion of the security. 

Section 19. In case of a benefice not under sequestration, 
it shall be the duty of the incumbent to execute the repairs 
prescribed in the final report in the manner and at or 
within the time or times therein prescribed, or within such 
extended time or times as the bishop shall by writing imder 
his hand direct. 

Section 20. In the case of a benefice under sequestration, 
the sum stated in the final report as the cost of the works 
shall be a charge upon the moneys from time to time 
received by the sequestrator in respect of the net profits or 
income of the benefice in priority to all other charges, ei^cept 
the stipends of the curate or curates appointed to perform 
the duties attaching to the benefice, and the sequestrator 
shall so long as the sequestration shall remain in force pay 
so much of such profits as shall remain in his hands after 
payment of the said stipends to the governors until the 
whole of the sum stated shall have been paid. 

This section applies also when an incumbent refuses or 
neglects to execute prescribed repairs, vide s. 23 ; and it is 
used where uninsured buildings are destroyed by fire, vide 
s. 57 {post, p. 298). It does not, however, apply where 
the report, under s. 84, is made after the death of the 
incumbent whose benefice had been sequestrated. Such 
a case falls under s. 36, whereby liability is cast on the 
executors or administrators of the late incumbent (p). 

Section 21. Moneys paid to the governors in respect of 
a benefice under sequestration shall be placed in their books 

(n) The Board's reflolation most have been dated anterior to 1888. 
(o) The resolntion of the Board mnst have been prior to 1898. 
0>) Janes t. Dangerfield (1876), 1 Ch. D. 438. Vide note to s. 53. 
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to the credit of an account to be called <* The Dilapidation 
Account of CD., sequestrator of ." The repairs 

may be executed from time to time as the moneys are 
received by the governors or be deferred, with the consent 
of the bishop, until the whole sum required to be paid by 
the sequestrator to the governors shall have been paid, and 
the repairs shall be paid for out of the moneys standing to 
the credit of the said account in like manner as in the case 
of repairs executed by an incumbent ; and if any benefice 
under sequestration shall become vacant (^) before such 
repairs shall have been completed, an inspection and report 
shall be made by the surveyor and proceeded with in the 
same manner as if such benefice had not been under 
sequestration : and the amount (if any) which shall have 
been paid to the governors by the sequestrator in respect 
of repairs, and not expended, shall be carried to the dilapi- 
dation account of the new incumbent in reduction of the 
amount payable by the late incumbent, his executors or 
administrators. 

This section is, by virtue of s. 23, applicable when an 
incumbent refuses or neglects to execute prescribed repairs, 
and, by s. 57, where uninsured buildings are burnt. 

Section 22. Where complaint shall be made by the arch- 
deacon, or the rural dean, or the patron of the benefice as 
aforesaid, if the incumbent shall, within twenty-one dajrs 
after notice of such complaint shall have been given as 
aforesaid, inform the bishop in writing that he intends 
forthwith to put his buildings in proper repair, the bishop 
shall allow the incumbent a reasonable time to execute 
such repairs, and on being satisfied that such repairs have 
been fully executed shall abstain from further proceedings ; 
but the bishop may during the progress and after the comple- 
tion of such repairs direct the surveyor to inspect (r) and report 
thereon, and if the surveyor shall report that the repairs 
are insufficient direct the surveyor to inspect and report 
upon such repairs; and if he shaU report that further 

(9) Vide JoTiet v. Dangerfield^ uH note ( j9), ante, 
(r) As to duty of inspecting at reasonable times, vide s. 67, po^t 
p. 302. 
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repairs are necessary, then the powers of this Act shall or 
may be put in force in like manner as if the incumbent had 
not given notice that he intended himself to do the repairs. 

Section 23. If any incumbent shall refuse or neglect duly 
to execute in the prescribed manner, and at or within the 
prescribed time or times, any prescribed repairs, it shall be 
lawful for the bishop to raise the sum prescribed in the final 
report, if not otherwise provided by the incumbent, together 
with all costs incurred by the bishop in relation thereto, by 
sequestration of the profits of the benefice, and the pro- 
visions contained in sections 20 and 21 with respect to the 
payment of the profits of the benefice to the governors and the 
application of the money shall be applicable to this section. 

Vide s. 60 (p. 300), where the incumbent dies, and see 
8. 36 for procedure, in cases of vacant benefices, for 
enforcing the Act. 

As to other and older remedies for dilapidations, vide 
a/nte, p. 240, 248. 

Section 24. No report, order, or proceedings thereunder 
shall be affected by a vacancy occurring in the benefice 
before the commencement or pending the execution of the 
works prescribed by the report, but such report shall be 
acted on as if such vacancy had not occurred, subject never- 
theless to any modifications which may be made therein in 
consequence of any report of the surveyor after his inspec- 
tions made in consequence of such vacancy, in pursuance 
of provisions hereinafter specified. 

Vide note to s. 53, post, p. 296, as to the two sets of 
provisions contained in the Act. 

Houses of Besidence of Archbishops, Bishops, Deans, 
and Canons. 
Section 25. [At any time after the commencement of this 
Act] (s), it shall be lawful for any archbishop or bishop and for 
the holder of any dignity or office in any cathedral or 
collegiate church to employ any surveyor, approved for the 
purpose by the Ecclesiastical Commissioners [for England] (s) 

(#) Wordis in brackets repealed bj Statute Law Revision (No. 2) 
Act, 1893. 
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to inspect (t) and examine any house of residence or other 
building appurtenant thereto of such archbishop or bishop, 
or belonging to any such dignity or office which he is by 
law or custom bound to maintain in repair at his own 
personal cost. 

As to the powers of the Ecclesiastical Commission in regard 
to the dilapidations on episcopal estates, vide s. 9 of the 
Ecclesiastical Commissioners Act, 1860, ante, p. 254 ; also 
ss. 12 and 13 of Ecclesiastical Commissioners Act, 1866. 

An action for dilapidations of a prebendal house is main- 
tainable by a succeeding against a preceding prebendary {u), 
even though the house is not annexed to the prebendal 
stall (x) ; and the same liability attaches in the case of a 
vicar choral (y). 

It is not at all clear what the meaning of the expression 
" holder of any dignity or office " must be deemed to be. 
Possibly it refers to prebendaries and vicars choral. 

Section 26. Where, in the opinion of such surveyor, 
founded on any such inspection, any works are needed for 
putting into a proper state of repair the house of residence 
or other building inspected, he shall report what works are 
so needed, and at or within what time or times such works 
or any particular part or parts thereof ought to be executed. 

Section 27. A certificate of such surveyor that such works 
have been duly executed, which shall be filed in the registry 
of the diocese in duplicate, and one of the duplicates whereof 
shall be delivered or sent by the registrar to the archbishop 
or bishop, to whose see or to the person to whose dignity 
or office, as the case may be, the certificate relates, shall be 
conclusive evidence of the due execution of such works. 

Section 28. If the archbishoprick, or bishoprick, dignity, 
or office to which the certificate shall relate shall become 
vacant within the period of five years from the filing of such 

(t) As to inspection being at a reasonable time, vide b. 67, post, p. 302. 

(«) Badcliffe v. D'Oyly (1788), 2 T. R. 630. As to restndning^ a 
prebend from general waste, vide Acland v. Atwell (1630), 3 Swanst. 
499 n. 

(a?) I>r. Sand's Case (1683), Skin. 121. 

(y) Oleaves v. Parfitt (1860), 29 L. J. C. P. 216. 
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certificate, the archbishop or bishop, or the holder of the 
dignity or office, as the case may be, or his representatives 
respectively, shall not, as to such house of residence or 
other building, be liable to any claim for dilapidations in 
respect of such archbishoprick or bishoprick, dignity, or 
office, either under this Act or at the suit of any successor 
or independently of this Act, except for wilful waste and loss 
or damage by fire ; but this exemption from liability shall 
be subject to the like condition in regard to insurance against 
fire as is contained in the forty-seventh section in the case 
of the incumbent of a benefice. 

0/. s. 47 {post, p. 293) for analogous provisions where a 
new incumbent is concerned. 

As to Vacant Benefices (z). 

Section 29. Within three calendar months after the 
avoidance of any benefice [after the commencement of this 
Act] (a), unless the late incumbent shall under this Act be free 
from all liability to dilapidations, the bishop shall direct 
the surveyor who shall inspect the buildings of such 
benefice, and report to the bishop what sum, if any, is 
required to make good the dilapidations to which the late 
incumbent or his estate is liable, and the late incumbent, 
his executors or administrators, shall have right of entry at 
reasonable hours, with his or their surveyor, upon the pre- 
mises of the vacated benefice until such time as the question 
of the dilapidations has been finally settled. 

Vide s. 67 {post, p. 302) as to inspection being at season- 
able times and within reasonable hours. 

Under s. 36 of the Pluralities Act, 1838 (ante, p. 265), 
the widow of any spiritual person is entitled to occupy the 
residence for two months after her husband's death. 

The three months mentioned in the section above refer to 
the bishop's direction to the surveyor, and not to the date of 

(z) As to inspections when no yacancj is in existence^ vide s. 12, ante, 
p. 279, and see note to s. 53. This Act does not, apparentlj, affect, except 
bj B. 28, vacancies of archbishops and bishops, and the like. Vide the 
powers of the Ecclesiastical Oimmissioners Acts, 1860 — 1866, ante, p. 254. 

(a) Words within brackets are repealed hj Statute Law Beyision (No. 2) 
Act, 1893. 
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the surveyor's inspection and report. The fact that the 
latter were made after three months from the avoidance 
offers no defence to an action by a new incumbent (6). It 
was thought questionable in that case whether the limitation 
of three months was anything more than directory, even as 
regards the bishop. Any doubt on that point is now^ 
removed, for within a few months of that decision it was 
held in the Common Pleas Division that the provisions 
were not imperative, but merely directory. It was thought 
also that a determination to this effect was conducive to the 
general convenience, since it might effect great injustice if, 
by the bishop exceeding the period by one day, the late 
incumbent were to escape liabiUty (c). 

Section 30. The surveyor shall send a copy of the report 
to the new incumbent forthwith (or as soon as he shall have 
been instituted or admitted), and a copy also to the late 
incumbent, his executors or administrators. The surveyor 
shall certify to the bishop when and to whom and in what 
manner each copy was sent. 

Section 31. The report shall state what works, if any, are, 
in the opinion of the surveyor, needed, specifying the same 
in detail, and may state any special circumstances, and 
shall state what sum, in the opinion of the surveyor, wiU be 
required to make good the dilapidations. 

The requirements as to the matter of the report diffisr 
from those set out in s. 15 (ante, p. 279) in the case of 
inspections where no vacancy is in question. 

Section 32. The new incumbent and the late incumbent, 
his executors or administrators, may state in writing to the 
bishop objections to the report on any grounds of fact or 
law, and in such case the bishop may, if he shall think fit, 
at the expense of the party objecting, direct a second report 
to be made by some competent person, or take the opioion 
of counsel upon any question of law. 

(J) Oleaves v. Marriner (1876), L. R. 1 Ex. D. 107. 
(<?) CaUow T. Pimell (1877), 2 C. P. D., at p. 567. 
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The ruling case on the subject of an incumbent's duty to 
repair is Wise v. Metcalfe (1829), 10 B. & C. 299. Vide 
observations on this case, ante, p. 246. 

The surveyor is not entitled to go on the principle that 
the late incumbent's executors must do everything to the 
premises which an incoming tenant would do. They are 
only bound to do what an outgoing tenant would do. It is 
not needful to put a house into a finished state of repair, 
but only to restore what is actually in decay, and to execute 
such repairs as are absolutely necessary for the preservation 
of the premises (d). 

Section 33. Such objections shall be transmitted to the 
bishop within one month after the sending of the copy of 
the report to the party by whom they are made, but the 
bishop may receive an objection transmitted at a later 
period if for any special reason he shall think fit to do so. 

Section 34. The bishop shall in uncontested cases, as 
soon as conveniently may be after the time for the trans- 
mission of objections has expired, and in contested cases 
after consideration of the whole matter, make an order 
stating the repairs and their cost for which the late 
incumbent, his executors or administrators, is or are liable. 

Vide notes to s. 86. When the bishop has made the 
order, then the sum named is, under the later section, a 
debt payable to the new incumbent pari passu vnth the 
debts to the other creditors (e). 

Section 35. The order shall be signed by the bishop in 
triplicate, and he shall send one copy to the new incum- 
bent, another to the late incumbent, his executors or 
administrators, and the other to the registrar of the diocese, 
to be filed in the registry, and the registrar shall send a 
copy thereof to the governors. 

Sections 32 — 36 are the counterpart of s. 16 {quod vide, 
p. 279, ante), in which the Act is dealing with reports made 
where there is not a vacancy. 

(d) Percival v. Cooke (1826), 2 C. & P. 460. 

(0 Re Monk, Wayman y. Monk (1887), 36 Ch. D. 683. 
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Section 36. The sum stated in the order as the cost of 
the repairs shall be a debt due from the late incumbent, his 
executors or administrators, to the new incumbent, and 
shall be recoverable as such at law or in equity. 

Cf. s. 69 of the Pluralities Act, 1838, ante, p. 268. 

Vide s. 23 as to procedure for enforcing the Act where 
benefice is not vacant. 

As this section makes the sum a debt, it is doubtful how 
far dilapidations in ecclesiastical matters can now come 
within the scope of torts. Vide ante, p. 240, 248. 

One effect of the Act is to abrogate much of the old law 
as to procedure and priority. Thus, when an order is made 
under s. 34 as to the sum stated to be due out of the assets 
of the late incumbent in respect of dilapidations, by virtue 
of s. 36 that sum is a debt payable to the new incumbent 
pari passu with the debts of his other creditors, instead of 
being postponed to simple contrsust debts (/). 

As to liability for repairs when the benefice becomes 
vacant pending their execution, vide s. 49, post, p. 294, and 
see s. 61 as to sums raiseable by a bishop and paid by a 
succeeding incumbent being recoverable. 

This section applies to the case of a sequestrated benefice, 
where an inspection and report are made, imder s. 34, on 
the avoidance of the benefice by the incumbent's death. 
The sequestrator is not liable for the repairs, and not 
entitled to have the amount deducted from the profits of 
the benefice collected by him (g). 

As to the reason and extent of the liability of the 
executors of a deceased incumbent, some useful observations 
appear in the course of the judgments in a case decided 
some thirty-seven years ago (h). 

By s. 6 of the Incumbents Resignation Act, 1871, Amend- 
ment Act, 1887 (50 & 61 Vict. c. 23), it is provided that if a 

(/) Be Monk, Wayman v. Monk (1887), 35 Ch. D. 683 ; see also 
WHght V. Davie$ (1876), 1 C. P. D., at p. 660. For the earlier law see 
Bryan v. Clay (1852), 1 E. & B. 38. 

(a) Jone4 y. Dangerfield (1875), 1 Ch. D. 438. 

(A) Ross V. Adcock (1868), L. R. 3 C. P., at p. 666. 
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retired clerk shall on retirement have beoome liable to the 
payment to his successor of any sum for dilapidations under 
the Ecclesiastical Dilapidations Act, 1871, and shall not 
have paid such sum in manner in the said Act mentioned, 
the incumbent for the time being may withhold the amounts 
due trom time to time in respect of any pension granted 
under the Incumbents Besignation Act, 1871 (34 & 35 Vict, 
c. 44), and may apply the same in discharge of the sum due 
for dilapidations until the whole debt has been discharged. 
The amount so withheld in any one year must not, however, 
exceed one-half the total amount of the pension for such 
year without the consent of the bishop of the diocese in 
which the benefice is situated. It is conceived that in 
prudence this sum should also be paid into Queen Anne's 
Bounty under s. 37, although it is not so required in terms. 

Vide also notes to s. 37. 

Section 37. The new incumbent shall, as and when he 
shall recover the said sum or any part thereof, forthwith 
pay the amount recovered to the governors; and if and 
whenever he shall recover any further part of the said sum 
he shall in like manner forthwith pay to the governors the 
further part so recovered. 

The old law, whereby the succeeding incumbent could 
pocket the amount received without being compelled to 
apply it for the benefit of the living (z), is affected by s. 37, 
whereby the money received has to be paid over to the 
governors of Queen Anne's Bounty, together with the 
balance mentioned in s. 40. Cf. also 17 Geo. 3, c. 53, s. 9, 
ante, p. 259, and 1 & 2 Vict. c. 106, s. 69, ante, p. 268. 

The effect of the provisions of the Act in regard to repairs 
is to improve the remedy against the old incumbent, and to 
ensure that the money received goes to the benefit of the 
benefice. The new incumbent is not made a trustee of the 
action against the old incumbent, but a trustee of its 
proceeds. He is consequently not bound to sue (j), 

(») Vidfi per JeSSEL, M.R., in Wright y. Daviet (1876), 1 C. P. D., at 
p. 650. 

O) Wright v. Davies (1876), 1 C. P. D., at p. 651 et teq. 

B.I. u 
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The words *• as " and ** when " used in s. 37 are intended 
to have the same meaning as the terms "if" and "when- 
ever," which follow them, the intention being, as before 
suggested, to make the incumbent a trustee of the proceeds 
of the action if and when obtained (k). 

Under the old Elizabethan statute (14 Eliz. c. 11, s. 18) 
it was provided that money received for dilapidations should 
be employed in repairs of the buildings within two years on 
pain of forfeiting to the Crown double the sxmi received. 
The machinery of the Act of 1871 is better calculated to 
preclude the likelihood of the reparations being neglected. 

Section 37 does not necessarily require sums received 
under s. 6 of the Incumbents Eesignation Act, 1871, Amend- 
ment Act, 1887, ante, p. 288, to be paid into Queen Anne's 
Bounty, but it would be probably a safer course to pursue. 

Section 38. It shall be lawful at any time for the new 
incumbent to borrow, and for the governors, if they shall 
think fit, upon his request and with the consent of the 
bishop and patron, to lend, upon the security of the 
possessions of the benefice, — 

(1) The whole or any part which the governors shall 

not have received from the new incumbent of the 
sum stated in the order as the cost of the 
repairs; and 

(2) Such sum as the governors shall think fit in respect 

of costs and expenses. 

Vide s. 1 of the amending Act of 1872 {post, p. 306) as to 
the duration of loans and as to the amount lent not exceed- 
ing three years' net income of the benefice. 

A power is given to a new incumbent to borrow under 
s. 49 when a vaxjancy has occurred pending the reparations. 

Section 39. The amount received by the governors frona 
the new incumbent, together with the sum (if any) lent by 
them to him as aforesaid, shall be plac'ed in their books to 
the credit of an account to be entitled ** The Dilapidation 
Account of A.B., incumbent of ; " and from 

the sum (if any) so lent by them they shall forthwith pay 

(*) Ibid. 
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and discbarge the costs and expenses of and incidental to 
the preparation and completion of the security. 

Section 40. The new incumbent shall, within six calendar 
months next after the date of the order (or within such 
extended period as hereinafter mentioned), pay to the 
governors, to be carried to the credit of the said account, 
such sum (if any) as, together with the sums theretofore 
carried to the credit of the said account, will make up the 
sum stated in the order as the cost of the repairs. 

Vide also s. 37 as to paying over the dilapidation moneys. 

Section 41. The bishop, if from any special circumstances 
he think fit, may, upon the application of the new 
incumbent, enlarge the period within which such incumbent 
is required to pay such last-mentioned sum for any period 
not exceeding twelve months from the date of the order, 
and may authorise the payment of such amount either in 
one sum or by instalments of such amounts and on such 
days (not being beyond the end of such twelve months) as 
the bishop shall determine. 

Section 42. The new incumbent shall cause the repairs 
specified in the order to be executed within eighteen 
months after the date of the order, unless, with the consent 
of the patron and bishop, he shall decide upon rebuilding 
the premises in question, in which case the money standing 
to the credit of his dilapidation account in the books of the 
governors shall be applied towards the cost of the new 
building. 

As to postponement of the repairs, vide s. 62 {post^ 
p. 295). 

Section 43. If the moneys payable under this Act to the 
governors by the new incumbent of any benefice shall not 
be paid by such incumbent before the expiration of the 
time specified in this Act for such payment to be made, the 
governors shall give notice thereof to the bishop, and it 
shall be lawful for the bishop to raise the amount thereof 
by sequestration of the profits of the benefice. 
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Execution of Works. 
Section 44. Where money is standing to the credit of the 
dilapidation account of an incumbent required by this Act 
to execute repairs, such repairs shall be paid for as follows ; 
that is to say, when and as the surveyor shall certify that a 
specified sum ought to be paid to any person or persons in 
respect of such works, such certificate shall, when counter- 
signed by the bishop, be delivered to the governors, who 
shall, on the receipt of such certificate, cause the amount 
therein specified to be paid to the person or persons named 
therein as entitled to receive the same out of the moneys 
standing to the credit of the said dilapidation account, and 
so, from time to time, until the whole of the repairs shall 
have been executed, or the moneys standing to the credit of 
the said account shall have been exhausted, and if any 
further moneys shall be required for the completion of such 
repairs the same shall be paid by the incumbent. 

The machinery of this section is also employed by s. 57 
{post, p. 298) where uninsured buildings are destroyed 
by fire. 

Section 45. The repairs to be executed in the case of 
a benefice, under sequestration, and the repairs to be 
executed in the case of the refusal or neglect of the 
incxmibent to execute the same (including rebuilding or 
repairing in case of fire), shall be executed imder the 
direction of the surveyor, who may employ any builders or 
contractors to execute the same according to a specification 
and contract to be prepared by such surveyor; and the 
builder or contractor executing such works shall be paid 
for the same as the works proceed, and the surveyor shall 
from time to time certify the sum to which the builder or 
contractor is entitled in respect thereof, which certificate 
shall, when countersigned by the bishop, be delivered to 
the governors, who shall, on receipt of the same, cause the 
amount therein specified to be paid to the person or persons 
named therein as entitled to receive the same out of the 
moneys standing to the credit of the said dilapidation 
account, and so from time to time until the whole of the 
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repairs shall have been executed, or the moneys standing 
to the credit of the said account shall have been exhausted ; 
but neither the governors, the bishop, nor the patron shall 
incur any liability at law or in equity to any builder 
or contractor, or otherwise, under or by virtue of any such 
specification or contract, further than the obligation on the 
part of the governors to pay the money standing to such 
dilapidation account in manner aforesaid. 

Section 46. When the repairs shall have been finished, 
the surveyor, if the same shall be completed to his satis- 
faction, shall give a certificate of the same having been 
completed, which certificate shall be in triplicate, and one 
of the triplicates shall be delivered to the incumbent or the 
sequestrator, another registered in the registry of the 
diocese, and the third delivered to the governors, and such 
certificate shall be conclusive evidence of the due execution 
of the prescribed works. 

Vide s. bO{postf p. 295) as to modification of the required 
works and certificate thereupon. 

Section 47. No further or subsequent report shall be 
made as to the buildings belonging to the benefice, and 
specified in the last-mentioned certificate (except at the 
request of the incumbent himself), before the end of five 
years from the filing of the said certificate. 

If such benefice shall become vacant within such period 
of five years, the incumbent or his representatives shall not 
be liable to any claim for dilapidations in respect of the 
buildings specified in the certificate, except for wilful waste. 

Cf. s. 28 {ante, p. 284), where archbishops, bishops, and 
certain other dignitaries are concerned. 

The exemption from liability under this present section 
shall in no case apply to loss or damage by fire where the 
incumbent at the time of filing the certificate of the due 
execution of the works shall not have insured, to the 
satisfaction of the governors, the house of residence and 
buildings belonging to the benefice in some fit office against 
loss or damage by fire, in at least three-fifths of the value 
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thereof, and who shall not keep such house and buildings 
so insured durieg such period of five years or until the 
earlier avoidance of the benefice. 

As to the condition relating to fire applying to cases of 
archbishoprics and bishoprics, vide, s. 28, ante, and as to 
insurance against fire by bishops, deans, and canons, c/. 
s. 11 of 5 & 6 Vict. c. 26 {ante, p. 253). 

This section modifies the general doctrine that buildings 
are to be handed down from one incumbent to another, 
either in repair or with money sufficient to pay for the 
necessary works. 

Section 48. The charges cf the surveyor for his inspec- 
tions and reports and certificates made or given by him 
under the provisions of this Act, and also the fees of the 
bishop's secretary and registrar, shall, except as otherwise 
provided by this Act, be paid by the incumbent or by the 
sequestrator, and shall be a debt due from him or them 
to the surveyor, secretary, and registrar respectively, and 
recoverable as such in law and equity. The sum, if any, 
which shall have been advanced by the governors in respect 
of surveyor's charges shall be paid by them to the surveyor. 

Section 49. If an inspection shall have been made of any 
benefice under this Act, and the incumbent liable to execute 
the prescribed repairs shall vacate such benefice before the 
surveyor shall have signed a certificate of the completion of 
the same, such incumbent, his executors or administrators, 
shall be liable to the paynient of all moneys in respect 
of such repairs (not previously paid by him to the governors 
in respect thereof), and of the surveyor's inspection, report, 
and certificate, which such incumbent would respectively 
have been liable to pay in case he had not vacated, which 
moneys shall be a debt due from such incumbent, his 
executors or administrators, to the next incumbent, and 
shall be recoverable as such at law or in equity ; and such 
next incumbent, whether he shall recover the same or not, 
shall be liable to pay all such moneys in the same manner 
as his predecessor in such incumbency would have been 
liable to pay in case he had continued to be the incumbent 
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of such benefice, and such next mcumbent shall be allowed, 
with the consent of the patron and bishop, to borrow on the 
security of the profits of the benefice such sum as he shall 
fail so to recover towards meeting such payments as the 
governors may be willing and able by law to advance on 
loan for that purpose. 

Section 50. If the incumbent liable to execute repairs 
shall be desirous of altering or remodelling the buildings 
belonging to the benefice, or any of them, or of rebuilding 
the same or any of them, so as to render such repairs or 
any of them impracticable or unnecessary, it shall be lawful 
for such incumbent, with the consent of the bishop and 
patron, to execute the proposed works in lieu of such 
repairs ; and in such case the surveyor shall, upon the com- 
pletion of such works to his satisfaction, give a special 
certificate, certifying that the same have been completed, 
which certificate shall be signed in triplicate, and one of 
such triplicates shall be delivered to the incumbent, and 
another to the bishop, who shall cause the same to be 
registered in the registry of the diocese, and another to the 
governors, and such certificate shall have the same effect as 
a certificate of the completion of the works specified in the 
order. 

Section 51. If such additional or substituted works shall 
not render the whole of such repairs impracticable or 
unnecessary, then so much of the money standing to the 
credit of the dilapidation account as the surveyor shall 
certify to be necessary for the execution of the repairs not 
so rendered impracticable or unnecessary shall be retained 
by the governors, and shall be dealt with, as regards certifi- 
cates and otherwise, in the same manner as if the repairs 
not so rendered impracticable or unnecessary had been the 
only repairs specified in the order. 

Section 52. If an incumbent, after having paid to the 
governors the amount specified in the report, desire to defer 
the execution of the works specified in the report, or any of 
them, for a limited period, and the surveyor shall certify in 
writing that such postponement may be safely made, the 
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bishop, with the consent of the patron, may authorise such 
postponement, and may require the incmnbent to pay to 
the governors such a sum, annually or in gross, as shall 
be certified by the surveyor to be proper to meet any 
probable further dilapidations, and the moneys so paid 
shall be carried to the credit of his dilapidation account ; 
and if the benefice shall be vacated during the period of 
postponement, the late incumbent, his executors or adminis- 
trators, shall not be entitled to be repaid any part of such 
additional moneys, but he or they shall not be subject to 
any further claim for dilapidations, and in case of such 
vacancy the money paid by him to the governors shall 
be dealt with as if the succeeding incumbent, upon his 
succeeding to the benefice, had paid the same in respect of 
such repairs and dilapidations. 

Section 53. No sum shall be recoverable for dilapidations 
in respect of any benefice [becoming vacant after the 
commencement of this Act] (Q, to which this Act shall be 
applicable, unless the claim for such sum be founded on an 
order made under the provisions of this Act. 

This section does not imply so strict a compliance with 
the provisions of the Act that a direction to inspect and 
report made by a bishop more than three months after the 
avoidance of a benefice (o/. s. 29) is invalid (m). 

It must be noticed that the Act contains two distinct 
sets of provisions. Sections 12 — 24 relate to inspections 
at other times than when benefice is vacant. Sections 29 — 
53 refer to cases of inspection on vacancies. The earlier 
sections do not apply where a benefice was under seques- 
tration at the incumbent's death, and an inspection took 
place after the avoidance, and an order was made under 
s. 34. Under s. 53 the sequestrator is not then liable for the 
cost of repairs, and cannot deduct the same from the 
profits of the benefice in his hands, but the liability rests 
on the last incmnbent's representatives (n). 

(0 Words in brackets repealed by Statute Law ReTision (No. 2) Act, 
1893. 

(w) Caldow T. Pueell (1877), 2 C. P. D. 662. 

In) JoTua T. Dangerfield (1 876), 1 Ch. D. 438. Cases snob as Hubbard t. 
Beckford (1798), 1 Hag. Cons. R. 307, seem to be saperseded. 
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As to Insurance. 

Section 54. The incumbent of every benefice shall insure, 
and during his incumbency keep insured, the house of 
residence and farm and other buildings for the time being 
standing on the lands belonging to such benefice, and the 
outbuildings and offices respectively belonging thereto, and 
also the chancel of the church when the incumbent is liable 
to repair the chancel (o), against loss or damage by fire, in 
some office or offices for insurance against loss or damage 
by fire, to be selected by such incumbent, to the satisfaction 
of the governors, in at least three-fifths of the value 
thereof. 

Cf, the provisions as to insurance set out in s. 6 of 
Gilbert's Act (17 Geo. 3, c. 53), and s. 67 of the Pluralities 
Act, 1838, in the case of houses erected under those Acts. 

Section 55. Every such insurance shall be effected in the 
joint names of the incumbent and the governors, and the 
incumbent shall cause the receipt for the premium for such 
insurance for each year to be exhibited at the first visitation 
of the bishop or archdeacon next ensuing after the same 
shall become payable ; and the following questions shall 
be added to those annually sent to incumbents under the 
provisions of the Pluralities Act, 1838, that is to say, '' In 
what office and for what amount are the buildings of 
your benefice insured against fire ? " and " What was the 
amount and date of the last annual payment for such 
insurance ? " 

Vide s. 52 of the Act just mentioned in this section, and 
vide the First Schedule to the same Act in regard to the 
annual questions addressed to incumbents. 

Section 56. In case any building belonging to any benefice, 
and insured in pursuance of this Act, shall be destroyed or 
damaged by fire, and the office in which the same shall be 
insured shall elect to pay the sum insured instead of causing 

(o) Vide notes to s. 4, ante, p. 277. 
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the buildings to be reinstated at the expense of the office, 
the sum so paid shall be paid to the governors and deal: 
with in the same manner as moneys standing to the credit 
of a dilapidation accomit. 

Section 57. If, when any building belonging to a benefice 
shall be destroyed or damaged by iire, such building shall 
not be insured against loss or damage by fire for an amount 
sufficient to reinstate and make good the same, the surveyor 
shall give to the bishop a certificate in writing (in triplicate), 
signed by such sm-veyor, specifying the sum which, in his 
opinion, shall be required, in addition to the insurance 
money, if any, for reinstating the buildings so destroyed 
or damaged, one of which triplicates the bishop shall cause 
to be filed in the bishop's registry, another to be sent to 
the incumbent or the sequestrator (if any), and another 
to the governors, and the incumbent, or the sequestrator 
(if any) shall have the same opportunity of making objec- 
tions, and the bishop shall have the same power of con- 
sulting another surveyor or taking the opinion of counsel, 
as are provided in the sixteenth section ( p) with reference 
to the cases therein mentioned ; and the incumbent of the 
benefice, if the same shall not be under sequestration, shall 
pay the amount so specified to the governors within three 
calendar months next after the date of such certificate; 
and if such amount shall not be so paid, it shall be lawful 
for the bishop, at any time after the end of such three 
calendar months, to raise the same (or so much thereof as 
shall not be so paid) by sequestration of the profits of the 
benefice ; and the amount so raised shall in like manner be 
paid to the governors, and the moneys so paid to the 
governors shall be dealt with in the same manner as 
moneys standing to the credit of a dilapidation account, 
and the incumbent shall cause the buildings so destroyed 
or damaged to be forthwith reinstated, and the cost thereof 
shall be paid as the works progress, out of the amount so 
paid to the governors, on certificates of a surveyor, in the 
manner hereinbefore specified in regard to repairs directed 

Cp) Ante, p. 279. The 16th section is directed to the ordinary snr- 
veyor*B report and objections thereto. 
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to be executed by a new incumbent (q) ; and if the in- 
cumbent shall refuse or neglect to reinstate such buildings, 
the same may, after the governors have received the 
necessary amount in manner aforesaid, be repaired and 
reinstated in manner herein provided in regard to repairs 
of buildings belonging to a benefice under sequestration (r). 

In case the benefice shall be under sequestration the simi 
stated in the certificate of the surveyor shall be a charge 
upon the moneys from time to time received by the seques- 
trator in respect of the net profits or income of the benefice 
as mentioned in the twentieth section {s) of this Act, and 
the provisions contained in the said twentieth section and 
in the twenty-first section (t) with respect to the payment 
of the profits of the benefice to the governors and the 
application of the money shall apply to this section as if 
the provisions therein had, mutatis mutandis, been repeated 
therein. 

Miscellaneous, 

Section 58. The provisions contained in this Act in regard 
to buildings standing on the lands belonging to any benefice 
shall not be applicable to the buildings (if any) belonging to 
the benefice, which shall be comprised in any lease for 
years or lives, for the time being subsisting, so long as such 
lease shall be subsisting, except so far as the lessee shall 
not, by virtue of such lease, be liable to insure, rebuild, or 
repair such buildings ; but it shall be lawful for the sur- 
veyor to inspect the buildings comprised in any such lease. 

As to building leases and the dedication of squares and 
gardens, dilapidations, etc., vide the Ecclesiastical Leasing 
Act, 1842, postf p. 312. See further observations on the 
subject, post, p. 309. 

Section 69. Every incumbent or lessee alleging that any 
buildings belonging to a benefice are exempt from the pro- 
visions of this Act shall produce to the surveyor for his 



(5) Vide 9. 44, ante, p. 292. (#) Ante, p. 281. 

(r) Vide ss. 20, 21, ante, p. 281. (e) Ante, p. 281. 
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perusal the counterpart of the lease, or the lease, in respect 
of which such exemption is claimed, unless such counterpart 
shall already have been deposited in the bishop's registry 
or with the Ecclesiastical Commissioners [for England] (u). 

Section 60. Every sum of money by this Act raiseable by 
the bishop by sequestration during an incumbency shall be 
deemed a debt due from and payable by the incumbent ; 
and if any money payable under this Act by an incumbent 
shall not be recovered by sequestration or otherwise during 
his incumbency, the liability of such incumbent thereto and 
of his representatives shaJl continue and be in no way 
affected ; and in case of his death while he shall be incum- 
bent, the same money, or so much thereof as shall remain 
due, shall be paid to the parties entitled under this Act to 
receive the same by his representatives out of his estate 
and effects. 

Section 61. All moneys which respectively would have 
been raiseable by the bishop by sequestration during an 
incumbency, and which shall be paid by a succeeding 
incumbent, or shall be recovered by sequestration during 
such succeeding incumbency, shall be a debt due from such 
prior incumbent or his estate to the incumbent by whom or 
out of whose income, derived from the benefice, the same 
shall be paid, and shall be recoverable as such at law or in 
equity. 

Vide s. 11 of Pluralities Acts Amendment Act, 1885. 

Section 62. A security made under the provisions of this 
Act may be in the form contained in the First Schedule 
hereto, or in such other form as the governors may approve, 
and the certificate of the treasurer to the governors of any 
sum having been placed to the credit of the account men- 
tioned in the certificate shall be conclusive evidence of the 
fact of the said sum having been so placed, and the governors 
shall, as regards the recovery of the sums due upon the said 
security, have the same remedies against the incumbent 
and his successors, and against the property comprised in 
the security, as if the advance had been made for repairing 

(u) Words in brackets repealed by Statute Law Revision (No. 2) Act, 
1893. 
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or rebuilding under the provisions of the Acts contained in 
the Second Schedule hereto, and the receipt of the treasurer 
for the time being to the said governors shall be a discharge 
for all moneys paid to them in pursuance of the provisions 
of this Act. 

The form originally set out in the First Schedule will now 
require certain modification if the powers of s. 1 of the 
amending Act of 1872 (post^ p. 305), are employed. 

Section 63. Before the governors shall lend any money 
on the security of the possessions of the benefice under the 
provisions of this Act they shall require the incumbent to 
furnish them with a just and particular account in writing, 
signed by him and verified by his oath or statutory declara- 
tion, of the annual profits of the living, and shall procure 
the consent in writing of the bishop and patron under their 
respective hands, or, if the patron shall be a corporation 
^ggregQ,te, under the common seal of such corporation. 
Such consent may be given in the form specified in that 
behalf in the Acts contained in the Second Schedule hereto, 
or in such other form as the governors may approve. 

Section 64. The provisions of the Acts contained in the 
Second Schedule hereto, and of the Acts referring to or 
amending the same, with respect to the registration of 
mortgages and to the proportioning of payments in the case 
of death or avoidance, and to stamps and fees of offices, 
and to the priority of sequestrations, shall apply to 
securities made under the authority of this Act as if the said 
provisions had, mutatis mutandis, been repeated herein. 

Vide ante, pp. 258, 269, as to priority. 

Section 65. All moneys standing to the credit of a 
dilapidation account shall, in the meantime, and until such 
moneys be required for the purposes of this Act, be invested 
by the governors in the manner in which they are autho- 
rised to invest other moneys held by them, and if any 
surplus shall remain of moneys standing to the credit of a 
dilapidation account after satisfying the requirements of 
this Act, such surplus shall be applied in discharge of any 
principal sum owing on the security of a mortgage made by 
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the incumbent under the provisions of this Act, and if there 
shall be no such sum, or if the surplus be more than 
sufficient for the discharge of such sum, such surplus or 
further surplus shall be paid to the incumbent or to the 
sequestrators. The governors may retain, to meet the 
office expenses incurred by reason of this Act, a per-centage 
of the sums paid to them under the provisions of this Act, 
to be regulated according to a table or scale to be prepared 
by the governors, and to be subject to the approval of the 
[Lords Commissioners of Her Majesty's] (w) Treasury; and 
the governors may, with the like approval, from time to time 
alter, amend, add to, or reduce such table or scale ; and 
every such table or scale, and every such alteration, amend- 
ment, addition, or reduction in, to or of the same, shaU be 
published in the London Gazette, and shall be laid before 
Parliament. 

Section 66. In case of the death, removal from office, or 
resignation of a surveyor after making an inspection and 
before granting his final certificate of the completion of the 
necessary repairs, the previous acts of such surveyor in 
regard to such inspection, including his report (if any), shall 
be adopted by the surveyor appointed to act in his place, 
who shall proceed in the matter of such inspection, report, 
and certificate in the same manner as if the inspection had 
originally been made by him. 

Section 67. It shall be lawful for any surveyor employed 
under this Act, his servants and workmen, for the purposes 
of this Act to enter into the buildings belonging to any 
benefice, and to inspect and examine the same, and also 
any works in progress under this Act, and, in the case of 
any benefice under sequestration, or of any repairs to be 
executed or buildings to be reinstated in consequence 
of the refusal or neglect of the incumbent, for all persons 
authorised by the surveyor to enter into the buildings belong- 
ing to such benefice, and to execute the works by this Act 
authorised, but no inspection shall be made under this Act 
except at seasonable times and within reasonable hours. 

(w) Words in brackets repealed by Statute Law ReTision (No. 2) Act, 
1893. 
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What are the meanings of ** seasonable" and ** reason- 
able " ? The answer must necessarily depend on the 
circumstances of each particular case. Where, however, 
a thing is to be done at a particular place, and where a 
duty is implied for a party to attend, it would seem that 
the time should be within the hours of daylight and at 
a convenient time before sunset (x). 

Section 68, dealing with limitations of actions against 
surveyors, is repealed by, and reference should now be 
made to, the Public Authorities Protection Act, 1893 (y), by 
which an improved and uniform system is set up. 

Section 69 requires all consents by, or authority from, a 
bishop under the Act to be written, and all documents 
required to be sent to any person shall be deemed to have 
been duly sent if posted, prepaid, either to the usual 
residence, or, if there should be no residence, then to one 
of the churchwardens at his usual residence, and in all 
other cases to the usual or last known place of residence in 
England of the party. 

Section 70. If an incumbent holding a benefice at the 
time of the commencement of this Act shall, prior thereto, 
(without due authority,) have caused any buildings belonging 
to such benefice to be pulled down, and shall have substi- 
tuted other buildings of equal or greater value, such incum- 
bent shall (if the bishop of the diocese consent) not be liable 
to dilapidations in respect of the buildings so pulled down, 
provided such substituted buildings shall have been insured 
pursuant to this Act ; and no incumbent holding a benefice 
at the time of the commencement of this Act shall be liable 
for dilapidations in respect of any buildings which shall 
have been pulled down by a preceding incumbent, unless 
the incumbent so holding such benefice shall have received 
or shall be entitled to recovet at law or in equity from the 
last preceding incumbent or his estate the amount charge- 
able on account of such dilapidations, and in such case the 

(a?) Vide per Parke, B., in Startup y. MacDonaXd (1843), 6 Man. & 
Gr.. at p. 625. 

(y) 66 & 67 Vict. c. 61. 
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liability of the existing incumbent shall be limited to the 
amount so received or recoverable at law or in equity. 

For earlier observations as to the subject of pulling down 
certain classes of erections, vide ante, p. 245. 

Section 71. Wherever it shall appear that any building 
belonging to or forming part of any house of residence is 
unnecessary, it shall be lawful for the bishop, upon the 
application of the incumbent and with the consent in 
writing of the patron of the benefice, to authorise by a 
written instrument under his hand the removal of the said 
building ; and the proceeds, if any, of such removal shall be 
applied to the improvement of the benefice in such manner 
as the bishop of the diocese and the patron of the benefice 
may agree on. 

The phrase ** belonging to," etc., limits the usefulness of 
the section, and renders a faculty needful in cases not 
within its orbit. 

In regard to other permissible removals, vide ante, p. 245. 

Section 72. Nothing in this Act contained shall be con- 
strued to lessen or destroy any authority or power which, 
before the passing of this Act, any bishop or archdeacon or 
other ordinary possessed in respect of requiring the repairs 
of any ecclesiastical buildings to be executed. 

This section is a general saving clause inserted to preserve 
any power possessed by the bishop or archdea.con, or other 
ordinary, of ordering repairs of any ecclesiastical buildings. 
It does not mean, however, that when they think fit the 
provisions of the Act can be dispensed with {z). 

Section 73. Notwithstanding anything contained in this 
Act, all the powers and authorities contained in the Acts 
specified in the Second Schedule hereto, and in any Act or 
Acts amending or referring to the same, shaU be exercis- 
able either separately or concurrently with the powers of 
this Act. 

Vide s. 1 of the Amending Act of 1872 as to one mortgage 
deed only being required when the powers exercised are 
concurrent. 

(«) Kimher v. Paravicini (1885), 15 Q. B. D. 222. 
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The First Schedule contains a form of mortgage too 
lengthy to be set out verbatim. It will require certain 
modifications where the amending Act of 1872 (infra) is 
employed. 



Second Schedule. 



17 Geo. 3, c. 63. 

21 Geo. 3, c. 66. 

7 Geo. 4, c. 66. 



1 & 2 Vict. c. 23. 
28 & 29 Vict. c. 69. 



Section 62 gives the same remedies for the recovery of 
sums due under a security for advances as are applicable 
when advances are made under the Acts mentioned in the 
Second Schedule for the purposes of repairs and rebuilding. 

Section 63 uses these Acts as the model for significations 
of consent, but other forms approved by Queen Anne's 
Bounty may also be employed. 

Section 64 {ante^ p. 301) incorporates the provisions of 
these Acts, and of Acts amending them or referring to them, 
in regard to the registration of mortgages and other formal 
matters connected with proportioning payments, stamps, 
fees, and priority of sequestrations. 

It is expressly enacted that the powers and authorities of 
the Acts set out in this Schedule can be exercised separately 
or concurrently with the powers of the Act of 1871 {vide 
s. 73, stipra). 

Loans made in pursuance of the Acts contained in this 
Schedule are affected by s. 1 of the following statute of 
1872. 

Ecclesiastical Dilapidations Act, 1871, AMENDifSNT 

Act, 1872. 

Section 1. This Act and the Ecclesiastical Dilapidations 

Act, 1871 (oa), shall be read and construed together as one 

Act ; and as to loans made under the provisions thereof (bb), 

and also as to loans made under the provisions of the Acts 

(aa) Ante^ pp. 276 et 9eq. 

(hh) Vide 88. 38 and 49 thereof, <mte^ pp. 290, 294. 

lUI. X 
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specified in the Second Schedule of the said Act (cc), it shall 
be lawful for the governors, with the stipulated consent of 
the bishop and patron, if they think fit, to vary the length 
of the mortgage term for all new mortgages by making the 
term for the repayment of the loan shorter than is directed 
by the said Acts ; and the governors, with the stipulated 
consent of the bishop and patron, are also authorised, if 
they think fit, to lend any sum that may be required for the 
purposes of, and they may also from time to time vary the 
form of the deed of security prescribed by, the Acts specified 
in the said recited Schedule ; and when the powers of these 
Acts are concurrently exercised, as prescribed by the 
seventy-third section of the Ecclesiastical Dilapidations 
Act, 1871, the mortgagors shall only be required to execute 
one mortgage deed : Provided always, that it shall not be 
lawful for the governors to allow a benefice to be mortgaged 
to them for any or all of the purposes of any of these Acts 
to an amoimt exceeding in the whole three years' net income 
of such benefice. 

And in fixing the terms of future advances the governors 
may either lend moneys, to be repaid by annual instalments 
with interest on the principal money, or by a fixed sum or 
sums payable yearly in the form of a terminable annuity, 
but the rate of interest to be used in all computations shall 
not exceed four pounds per centum per annum. Upon the 
appointment of a new incumbent the mortgage term of 
repayment may be extended in respect of the balaiioe of 
any loan, if the governors shall so direct, to be certified by 
a memorandum under the hand of their secretary, endorsed 
upon or attached to the deed and coimterpart, such exten- 
sion to be kept within the limits prescribed by the said 
recited Acts. 

Queen Anne's Bounty is empowered to extend the time of 
loans by the Incumbent of Benefices Loans Extension Act, 
1881, 1886 (a), 1887 (a), and 1896 (b). H the income of the 
benefice is diminished by reason of the operation of the 

(cc) Vide ante^ p. 305. 

(a) The resolation of the Board most have been passed before 1888. 

(h) The Board's resolation most have been dated anterior to 1898. 
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Extraordinary Tithe Eedemption Act, 1886 (49 & 50 Vict, 
c. 54), s. 12 enables Queen Anne's Bounty to modify 
mortgages as seems just. 

Section 2. It shall be lawful for the governors, with the 
consent in writing, under the hand only, of the mortgagor 
or of his successor, to change the day of the date of the 
annual payments payable to them imder any mortgage 
deed, provided that they do not thereby lengthen the period 
for which the benefice or preferment is encumbered. 

Section 3 makes certain provision for the regulation of 
the fees of certain diocesan officials, including those of 
surveyors of dilapidations, and it amends s. 10 of the Act of 
1871, ante, p. 278. 
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CHAPTER XXVII. 

BEPAIB8 AND IMPB0VEMENT8 m LEASES. 

A general examination of the legal doctrines relating to 
eoclesiastical leases falls outside the scope of this work, and 
no attempt to briefly smnmarise them is likely to be profit- 
able, looking to the complexity alike of the law and its 
history. It is proposed, therefore, in this chapter to set 
forth only those statutes which, dealing with repairs and 
improvements in snch leases, are plainly relevant to the 
subject-matter of this book. 

The early enabling statute of Henry VIIL in regard to 
leases gave too extensive powers, and these were subse- 
quently cut down by a series of Elizabethan disabling Acts, 
which called for certain circumstances being present in 
order to validate such transactions. More modem legisla- 
tion has been in some ways restrictive and in other ways 
indulgent. The following statutes illustrate these features, 
and more especially deal, as already said, with the 
requirements relating to repairs and improvements. 

By 6 & 7 Will 4, c. 115, s. 30 (c), rectors and vicars are 
empowered to erect buildings on lands allotted to them in 
right of glebe lands, and to charge the expenses, not exceed- 
ing two years' annual value, and by s. 31 they may demise 
the allotments given to them under the Act, with the con- 
sent of the bishop and patron, for a term not exceeding 
twenty-one years, at the best rent, without fine, no lessee 
being dispunishable for waste. 

A sentence of deprivation does not nullify a lease made 
by the parson and confirmed by the patron and ordinary, 
although the parson had never, in fact, been a spiritual 
person {d) ; on the other hand, leases by a bishop de facto, 

(/) An Act to facilitate the inclosore of open and arable fields. 
id) Costard v. Winder (1599;, Cro. Eliz. 775. 
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and not such lawfully, are void, although confirmed by the 
dean and chapter (e). 

EcoLESiASTiOAL Lbasbs Act, 1842. 

The statute of 5 & 6 Vict. c. 27, by s. 1, enables incum- 
bents of any benefice, with the bishop's and patron's consent, 
to demise their lands (/) for a period of not exceeding four- 
teen years in possession, with or without the farmhouses, 
cottages, bams, or other agricultural conveniences, at the 
best rent, payable quarterly (g), without fine. The lessee 
must not be dispunishable for waste, and he must covenant 
for the payment of all taxes, charges, rates, assessments, and 
impositions whatsoever (h), and that he will cultivate 
according to the most improved system of husbandry in the 
locality ; and that he will keep and leave aU the premises 
in good and substantial repair, together with the gates, 
drains and fences and other fixtures and things. He must 
also insure against fire and covenant to lay out the policy 
moneys, and all such other sums as are necessary in sub- 
stantially rebuilding, repairing, and reinstating, imder a 
surveyor's direction, buildings thus destroyed. Certain 
reservations are contained in the section as to timber trees, 
mines, and minerals, and it is provided that any stipulation 
on the lessee's part for the adoption of any special system 
of cultivation, or for the drainage, or subdividing, or em- 
banking, or warping of the lands, or for the erection of new 
or additional farmhouses, bams, outhouses, or for the repair 
of houses, edifices, or buildings, or for making any sub- 
stantial improvements, shall not be deemed or constmed to 
be a fine. The lessor is not to be precluded from covenant- 
ing that the lessee shall have off the demised premises 
brick-earth, stone, lime, or other materials for the purposes 

(e) 0' Brian t. Knivan (1619), Cro. Jac., at p. 664. 

(/) See JiwtJfeiJW y. Green (1859), 28 Beav. 87, where it is held that thia 
Victorian Act does not repeal 13 £liz. c. 10, and so a rector can demise his 
glebe thongh the lease be not conlormable with the restrictions of this 
statnte. See also report, i^fra, 

(^) Jenkins v. Green (1869), 27 Beav. 440. See also report of case 
above. 

(*) Of, ante^ pp. 200 etseq. 
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of building or repairing or improving, and rongh timber 
sufficient for such purposes, and for the making and repair- 
ing of gates and fences. In certain cases, where the lessee 
covenants to adopt some unusually expensive course of 
cultivation, or to incur extra outgoings in erections or 
repairs, the term may be one of twenty years. 

The covenants and conditions of this section are applied 
to leases of lands assigned as endowments to archiepiscopal 
and episcopal sees. Vide s. 8 of 23 & 24 Vict. c. 124. 

Vide also as to the applicability of the covenants and 
conditions, etc., of this section to leases by deans aid 
chapters, 31 & 32 Vict. c. 114, s. 9. 

Section 2 enacts that the parsonage house and offices, 
and ten acres of glebe (if so much exists) situate most con- 
veniently for actual occupation, are not to be leased. A 
proviso follows that in any case where the lands comprised 
in any lease granted under this Act are five miles (i) from the 
parsonage house or (where there shall be no parsonage) 
from the church or chapel of the benefice, then the reserva- 
tion of the stipulated number of stores shall be inapplicable. 

Section 3 deals with the appointment of a surveyor to 
report to the bishop and patron on the positions of the 
lands and buildings, and to make a valuation, to advise as 
to the best rent and as to the course of husbandry to adopt, 
and to certify whether the proposed lessee's covenants are 
satisfactory. 

By virtue of the Ecclesiastical Leasing Act, 1861 {k), 
no prebendary of any prebend, not being a prebend of 
any cathedral or collegiate church, rector, vicajr, perpetual 
curate or incumbent, who after 1861 becomes possessed of 
lands, tenements and hereditaments, may make any grant 
or lease of the same in consideration of any fine or 
premium, but the same may be made conformably with the 
provisions of the above-cited Act of 1842, and also with 
those of 5 & 6 Vict. c. 108, post, p. 311, and 21 & 22 Vict, 
c. 57, post, p. 313. Vide extension of these provisions con- 

(i) As to compatation of distance, r/. p. 269. 
(At) 24 k 25 Vict. c. 105. 
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tained in the Ecolesiastical Leasing Act, 1862 (Z), whereby 
the prohibition applies to all leases of such lands, etc., 
made for any longer term, or in any other way than 
according to the provisions of the above-named statutes. 

EOOLESIASTIOAL LEASING AOT, 1842. 

The statute 5 <& 6 Yict. o. 108, s. 1, enacts that any 
ecclesiastical corporation, aggregate or sole, except any 
corporation of vicars choral, priest vicars, senior vicars, 
custos and vicars or minor canons, and except any ecclesias- 
tical hospital, may, under certain restrictions set forth in 
the Act, lease (m) any part (n) of their lands or houses for 
any term not exceeding ninety-nine years to any person 
who may be willing to improve or repair the present or any 
future houses thereon, or any of them, or to erect other 
houses instead thereof, or to erect any houses or other 
buildings on any lands whereon no building shall be 
standing, or otherwise to improve the premises, with or 
without liberty to demolish buildings on the lands and to 
dispose of the materials, and to set out the premises as and 
for ways, passages, sewers, drains, wells, reservoirs, yards 
or other improvements. The best yearly rent must be 
reserved, without fine or premium (o), and every such 
lease made for the purpose of having buildings erected must 
have a lessee's covenant to build, complete, and finish the 
houses agreed to be erected on the premises within a 
specified time, and to keep them in repair. Every such 
lease made for the purpose of having buildings repaired or 
rebuilt must contain a lessee's covenant substantially to 
repair or rebuild the same within a specified time and to 
keep them in repair. All leases must contain lessee's 
insuring covenants to the amount of four-fifths of the 

(0 26 & 26 Vict c. 62. 

(m) Afl to sales of glebe nnder this Act, cf. Eeeletiattical OammiS' 
tioneri v. Pinney, [1900] 2 Ch. 786. 

(fi) The operation of this Act and the 1868 Act (^o^, p. 813), is con- 
fined to glebe lands and property of that description. The incumbent 
cannot, by virtue of them, grant ri^^hts over any part of the parish church- 
yard. For this a faculty is requisite (^Rector of St, Ckihriel^ etc. y. OUy 
of London Real Property Co,, [18961 P. 96). 

(o) See, however, s. 1 of the Ecclesiastical Leasing Act, 1868, pott, 
p. 313. 
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value, and also covenants to lay out the policy money and 
all other necessary sums in rebuilding, repairing and 
reinstating after fire, and also to yield up in repair at the 
determination of the term ; and further, they must contain 
lessee's covenants to pay all taxes, charges, rates, assess- 
ments and impositions (p). 

Under the Ecclesiastical Corporations Leasing Act, 1858 
(21 & 22 Yict. c. 57), s. 4, there is a power to release lessees 
from breaches of covenants on grounds approved by the 
Ecclesiastical Commissioners. 

Section 3 enables land to be appropriated for such works 
as ways, yards, gardens, streets, squares, avenues, pas- 
sages, sewers and otherwise for the general improvement of 
the estate. 

Section 9 enacts that a lease shall not be granted, nor 
appropriations made, of the palace or ordinary residence 
of an archbishop, or bishop, or other corporation sole 
empowered to grant leases, nor of the offices, gardens, or 
pleasure grounds necessary or convenient for occupation 
with such houses. The Act is not construable either as 
enabling persons by any local or private Act of Parliament 
disabled from leasing. 

Vide the observations on leases of residence-houses, 
ante, p. 310. 

Section 19 provides that no person being or having been 
an ecclesiastical corporation sole, nor the private estate or 
representatives of such person, shall be liable to the suc- 
cessor of such corporation for dilapidations occurring in 
houses or buildings belonging to such corporation whilst 
the same shall be held under any lease for building or 
repairing purposes granted under the powers of this 
Act {q). 

Section 30 avoids any lease, grant or confirmation for 
which any fine or premium is directly or indirectly given ; 
but see now 21 & 22 Vict. c. 57, s. 1 (r). 

(p} Cf. ante^ pp. 200 et seq, 

Cj) CY. 88. 68 and 59 of the Ecclettaatical Dilapidations Act, 1871, ante, 
p. 299. 
(r) Ecclemautical Leasing Act, 1858, poHy p. 313. 
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" Lands/' by 8. 81, include any tenure, with or without 
houses thereon; "houses" embrace all erections and 
buildings whatsoever, whether for residence, or commercial 
or any other purposes. 

As to the provisions of this Act, and those of 5 & 6 Vict, 
c. 27 (s) and 21 & 22 Vict. c. 57 {t), affecting leases by 
prebendaries, reference should be made to the observations, 
ante, p. 310. 

14 & 15 Vict. c. 104, s. 9 (t^), enacts that no lease of 
lands purchased or acquired by any ecclesiastical corpora- 
tion under the Act, which is entitled as one to facilitate the 
management and improvement of episcopal and capitular 
estates, shall be granted, except as therein provided, other- 
wise than from year to year, or for a term not exceeding 
fourteen years, at the best annual rent, without fine, the 
lessee not being dispunishable for waste or exempted from 
liability in respect thereof. 

This Act was passed as temporary, but has lately been 
continued by the Expiring Laws Continuance Act, 1905. 

EOCLESIASTIOAL LEASING AOT, 1858 (x). 

This measure amends in certain particulars the Ecclesias- 
tical Leasing Act, 1842 (y), by providing that leases under 
the earlier Act may be granted in consideration of a 
premium, whenever the Ecclesiastical Commission is satis- 
fied that all or any part (0) of the lands, houses, mines, 
minerals, or other property authorised by that Act to be 
leased might, to the permanent advantage of the estate or 
endowments, be leased, sold {a), exchanged, or otherwise 
disposed of. In such cases, it is lawful for any ecclesias- 
tical corporation, aggregate or sole, except as in the said 
Act mentioned (b), from time to time, with such consents as 

(#) Ante, p. 309. (0 Infra, 

(u) Episcopal and Capitolar Estates Act, 1851. 
(a?) 21 & 22 Vict c. 57. 
(y) 6 & 6 Vict. c. 108, ante, p. 311. 
(z) Vide note (»), ante, p. 311. 

(a) All to sales of glebe nnder this Act, ef, Eeclenastioal CommU" 
sUmers v. Pinney, [1900] 2 Ch. 736. 
(>) r«fo a«<», p. 311. 
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are required in that Act, to lease all or any parts of the 
property, whether previously leased or not, with or without 
premiums. The lessee's covenants, stipulations, con- 
ditions and agreements shall be such as the commissioners 
think proper and advisable. 

Section 2 deals with the application of the money pro- 
duced by leases, sales, exchanges, or partitions, and powers 
are given in s. 3 to raise money payable for equality of 
exchange or partition. 

Section 4 gives authority to accept surrenders of leases, 
with the approval and consents in the Act mentioned, and to 
release lessees in respect of breaches of covenants, in such 
manner and for such considerations as shall appear satis- 
factory to the Ecclesiastical Commission. 

Section 6 provides that the Act is not to interfere with 
14 & 15 Vict. c. 104 (c), and that no sale, exchange, or 
partition can be made under the Act of 1858 of lands held 
so as to be capable of being sold, etc., according to the 
provisions of the earlier Act, so long as any of the powers 
contained in the said Act for sale, enfranchisement, or 
exchange shall remain in force with reference to such 
lands. 

As to the influence of this Act on leases by prebendaries, 
vide observations, ante, p. 310. 

As to lands assigned as endowments for archiepis- 
copal and episcopal fees being leased, vide s. 8 of 23 & 
24 Vict. c. 124 (d). This statute also requires the lessee not 
to be made dispunishable for waste nor exempted from 
liability therefor. It contemplates terms of from year to 
year, or periods not exceeding twenty-one years, at the best 
annual rent and without flne. In every such lease the 
covenants inserted and the conditions and reservations 
contained must be such as are set out in s. 1 of 5 & 6 '^ct. 
c. 27 (e), or as near thereto as circumstances permit. 

(o) Episcopal and Capitalar Estates Act, 1851 ; vide ante, p. 318. 
(lO Ecclesiastical Commissioners Act, I860. Eor other provisioDB of 
this measore, vide, ante, p. 254. 
(O Vide, p. 309. 
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By 31 & 32 Vict. c. 114 (/), s. 9— an Act providing for the 
vesting of capitular estates in the Ecclesiastical Commis- 
sion where expedient — none of the deans and chapters 
mentioned in the Schedule to 31 & 32 Vict. c. 19 {g), and no 
dean and chapter after the making of any Order in Council 
respecting them in pursuance of this Act, shall demise 
lands vested in them otherwise than from year to year, or 
for a period not exceeding twenty-one years, at the best 
rent, without fine, the lessee not being dispunishable for 
waste or exempt from liability therefor. In such leases the 
covenants and conditions set out in s. 1 of 5 & 6 Vict, 
c. 27 (h) are to be observed. 

By s. 11 of 31 & 32 Vict. c. 114 (t), the provisions of the 
Act and those of 23 & 24 Vict. c. 124 (ft), are not to affect 
any of the provisions relating to leases, sales, or exchanges 
contained in the Ecclesiastical Leasing Acts (Z). 

(/) Ecclesiastical Commissioners Act, 1868. 

(^) Repealed by Statute Law Revision Act, 1893, being the first of the 
two similarly entitled Acts of this session. 
(JO Vide, f. 309, 

(i) Ecclesiastical Commissioners Act, 1868. 
(k) Ecclesiastical Commissioners Act, 1860 : vide ante, p. 254. 
(0 6 & 6 Vict. c. 108, p. 311 ; 21 & 22 Vict. c. 57, p. 313. 
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CHAPTER XXVin. 

MISCELLANEOUS. 

From the circtunstance that a pew has been occupied for 
more than seventy years by an owner (and his predecessors in 
ownership) of a freehold house, and that acts of possession 
have taken place, such as repairing it and keeping it locked, 
the law presumes a legal origin of these rights, e.g., the 
presumption of a grant of a faculty (in). The fact that no 
act of reparation is capable of being shown does not per se 
bring it about that the grant of a faculty is not to be 
presumed (n) ; the proof is unnecessary since repair may 
not have been requisite (o). The mere acts of relining, 
adding cushions, or hammering in nails are not repairs (p). 

As to the sale of glebe lands and the provision for dilapi- 
dations, vide s. 5 of the Glebe Lands Act, 1888, and as to 
the registration of dispositions in cases of sales under the 
said Glebe Lands Act, vide s. 15 of the Land Transfer Act, 
1897. 

The purchase-money paid by a railway company in 
respect of glebe land taken by it has been expended on 
improvements and additions in the residence house {q) ; and 
where the construction of a new railway on glebe land 
seriously prejudiced the amenities of the rectory, the court 
has, under s. 73 of the Lands Glauses Consolidation Act, 
1845, ordered a payment of a sum to the rector by way of 
compensation for his personal annoyance and inconvenience 
although no pecuniary damage was shown (r). 

Cm) Philipps Y. Hdlliday, [1891] A. C. 228; vide Criip v. JiaHim 
(1876). L. R. 2 P. D. 15, as to jnriBdiction of ordinary ana preBcripti?e 
rights to pews. On same points, vide Stilevtan- Gibhard v. WUkineon^ infra, 

(n) Stileman-Qibbard v. WUkiTison, [1897] 1 Q. B., at p. 769. 

(o) Knapp Y. Parishionere of Willetden (1861), 2 Rob., at p. 366. 

(j>) SHleman-CHbbard v. Wilkinson, supra, at p. 760. 

(g) Ex paHe Rector of Claypole (1873), L. R. 16 £q. 674. Cf. ante, 
pp. 42—45. 

(r) He SaundertoH Glebe Lands, [1903] 1 Ch. 480. 
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Where a landlord is an incumbent of an eoclesiastioal 
benefice, the powers conferred by the Agricultural Holdings 
Act, 1683, are not exercisable by him in respect of glebe or 
other land belonging to the benefice, except with the previous 
written approval of the patron, that is, the person, officer, 
or authority who, in case of a vacancy, would be entitled to 
present thereto, or of Queen Anne's Bounty. The latter 
may, if they think fit, on behalf of the incumbent, out of 
any money in their hands, pay to the tenant the compensa- 
tion due, and thereupon obtain a charge on the holding in 
their own favour instead of the incumbent (s). 

Under the Metropolitan Building Act, 1855 (now repealed 
by the London Building Act, 1894), it has been held that 
the incumbent of a London district church, although the 
freehold was vested in him under the Church Building 
Acts was not the ** owner," so as to be personally liable in 
respect of a *' dangerous structure " notice connected with 
the church (t). Circumstances sometimes exist in which 
a church can be a *' house" and a perpetual curate the 
** owner," as under a local improvement Act (incorporating 
the Towns Improvement Clauses Act, 1847) where the 
local body had power to prescribe a building line (u). 

When the patron of a vacant living had promised to 
rebuild or repair the residence house on the appointment 
of a new incumbent, and had died before this event 
happened, the court has authorised his trustees to pay for 
the rebuilding out of the residuary personalty (x), 

(0 Agricaltaral Holdings Act, 1883, s. 39. 

(0 -R. V. I^e (1878), 4 Q. B. D. 75. " Owner," under the London 
Building Act, 1894, is, by s. 5 (29), defined as applying to every person in 
possession or receipt of the whole or any part of the rents and profits of 
any land or tenement, or in the occnpation of any land or tenement, other- 
wise than as a tenant from ^ear to year, or for any less term, or as a tenant 
at will. The lessee of premises partly nsed as a chapel may be an ** owner " 
under the Metropolitan Building Act, 1855 (^Mourilyan v. Labalmondiere 
(1859), 1 E. & E. 533). 

(u) Folkestone Corporation v. Woodward (1872), L. R. 15 Eq. 159. 
As to a church not oeing a " house " for certain other purposes, mde 
Wright v. Ingle (1885), 16 Q. B. D. 379 ; in regard to a chapel, vide 
9\bo ibid, and Caiger v. St, Mary, Islington, Vestry (1881), 45 J. P. 570. 

(ar) Be Lord Hotham's Tnuts (1871), L. R. 12 Bq. 76. This case was, 
howerer, not followed in Brumkill y. Caird (1873), L. R. 16 Eq. 493. 
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Where property is held by trustees towards the repairs of 
a chapel, the surplus to be distributable amongst the poor, 
the court will not direct the trustees to rebuild instead of 
merely repairing it, although it is very dilapidated and 
unequal to the wants of the inhabitants, and the trust 
estate has been largely augmented since its inception (y). 

Section 3 of the Disused Burial Grounds Act, 1834, pro- 
viding that it shall not be lawful after the passing of the 
Act to erect any buildings on such grounds except for the 
purpose of enlarging a church, chapel, meeting house, or 
other place of worship, only permits the erection of build- 
ings in physical communication with the church and such 
as are enlarged for the primary purpose of religious 
worship (z). 

(y) Be Booth's Charituts (1866), 14 W. R. 761. As to repain of a 
chnrch oat of charity funds, see ante, p. 271. 

(z) London County Council y. Dunda*, [1904] P. 1. See also Be 
Bonoorth and Qravesend Corporation, [1905] 1 K. B. 403 ; affinned 
21 T. L. R. 608. 
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ABATEMENT 
order, 196. 

ACCIDENT, 

rebailding after, 169. 

ACCUMULATION 

of rents, held inapplicable for repairs, 24. 
paying for repairs and improyements on in&nts' property, 36. 
trust to expend sorplos income may be, 34. 
^S^ aUo Thbllusson Act. 

ACTS OF GOD, 

damage caused by, 122. 

ADDITIONS AND ALTERATIONS 
to theatre, lessee paying for, 204. 
nnder Settled Land Act, 1890, 93, 95, 96. 
See aUo Repairs ; Impbovbments. 

ADJACENT NEIGHBOURS, 

agreements as to alterations, 137. 

escape of water from npper floor, 137. 

injniy of cattlet, 136. 

liability to receive sewage, 136. 

repair of fence and gate separating two closes, 137. 

between copyhold mdosore and waste, 137. 
repairs between, 136 etaeq, 
right to enjoy withont interference by neighboar, 136. 

ADJOINING LANDS, 

entry on, to inspect improvements, 52, 
sale of, 60. 
works on, 48, 51. 

ADMINISTRATOR. See Represbntativbs. 

ADVANCES 

for works nnder Public Money Drainage Acts, 47. 
to tenant for life for cnltiyation of farm, 37. 

ADVOWSONS, 

sale of, application of proceeds, 273, 274. 

AGE 

of premises and repairing covenants, 19, 160, 161, 163, 164, 168, 188. 
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AGRICULTURAL, 

lease, ^* aooording to best roles of hosbandry," 161. 

meaning^ of, 214. 

purposes not within Settled Estates Act, 56. 

sewage works for, 49. 
sewage, 67. 

AGRICULTURAL HOLDINGS ACTS, 208 et teq. 
"a^caltnral," what is, 214. 
agncoltaral custom, 218. 

holdings, improyements on, 83 et $eq, 
allotments and cottage gardens, compensation to occnpiers of, 216. 
arbitration, 217, 222. 

as to improTements comprised in first part of Schedule, 208, 220. 

second part of Schedule, 209. 
third part of Schednle, 210. 
away-going crop, 222. 
" best rent," 213. 

Board of Agricoltnre and Fisheries, powers of, 211. 
capital money nnder Settled Land Act, applicable, 84, 211. 
charges on holding, 210, 211. 
compensation under, 209 — 222. 
conflicts between Act of 1883 and AUotments and Cottage Gardens, 

etc. Act, 1887, 216. 
consent of landlord, 208, 212, 214, 216, 217, 220. 
contract of tenancy, definition of, 216. 
conyersion of arable land into market garden, 219. 
'* cottage garden," meaning of, 217. 
counterclum for compensation, 222. 
crops left in ground, 216, 217. 

deductions in respect of rent, or breach of contract or damage, 217, 218. 
determination of tenancy, 212, 222. 
dispensing with notice, 210. 
drainage. 209, 210. 
ecclesiastical and charity lands, 212. 

landlord, 212. 
** effluxion of time," 221. 
estate of lunatic, cost of improyements, 90. 
execution of work, 209. 
fixtures and machinery, 211, 219, 222. 

erected for market garden purposes, 219. 
fruit, 217, 220. 
glass houses, rating of, 214. 
*' holdiug," meaning of, under Allotments and Cottage Gardens, etc. 

Act, 1887, 217. 
incumbrances, discharge of, 211. 
incoming and outgoing tenants, rights of, 214, 220, 222. 

market gardener, rights of, 214. 
inherent capabilities of the soil, 221. 
landlord, definition of, 211. 

executing improyements himself, 209, 212. 
failiug to repiBdr fences, 216. 
not absolute owner, 211, 212. 
landlord-trustee, 211. 

landlord's right to enter and yiew premises, 222. 
^Mandlord," *^ tenant," *^ contract of tenancy," meaning of, under 

Allotments and Cottage Gardens, etc. Act, 1887, 217. 
life tenants and compensation, 211, 213. 
list of improTements under Acts, 84, 85, 210. 
manures, 85, 216, 217, 221, 223. 
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AGRICULTURAL HOLDINGS ACTS'-^onHnued. 
'' market garden," definition of, 220. 
meaning of ^ allotment," 216. 

mortgagee driving compensation to tenant for crops, etc., 218. 
notice to quit reUiting to part of holding, 212. 
what is, 215. 
nnder, 209, 211-218, 215, 220. 
ontbnildings and improvements, 217. 
** particular " agreement, meaning of, 210. 
powers of incnmbent, 317. 
saving clanses, 215, 221. 
seedsman's land, not a garden, 216. 
tenant, definition of, 213, 215. 

executing improTement, 210. 
what agreements void, 213, 214, 

Holdings Act of 1883 applies to, 213. 
work expended, 217. 
year to year tenancy, 212, 215, 216, 219, 220. 

AGRICULTURAL IMPROVEMENTS, 

direction to make, restoration of mansion house, 24. 
See also Impboyembnts. 

AGRICULTURE, 

period of depression in, 37. 

allotments' 

under Agricultural Holdings Acts, 212. 

ALMSHOUSES, 

improvements in, 41, 101. 

ALTERATIONS 

in character of premises, when breach of repairing covenants, 175 

incumbent desiring to mi^e, 295. et seq. 

See RsPAiBS ; Additions and Altbrationb ; Impbove- 

MBNTS. 

ANIMALS, 

nuisances torn, 194. 

ANNUAL RENTAL, 
estimation of, 97. 

APPORTIONMENT 

of conditions on severance, 158. 

expenses of repairs, 16. 
notice of, 205. 

ARABLE LAND 

converted into market garden, 219. 
laid out for cricket field, 67. 

ARBITRATION, 217, 222. 
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ARCHBISHOP 

exercising bishop's powers as to dilftpidations, 278. 
notice to, as to aisrepair, 254. 
residence of, dilapidations in, 283 et Meq, 
under Agricoltoral Holdings Acts, 212. 

ARCHBISHOP'S HOUSE. See aUo Eoolbsiastical Dilapida- 
TiONS Acts ; Dilapidations. 

ARCHDEACON, 

complaint by. as to dilapidation, 279, 282. 
meaning of, 276. 

ARCHITECTURAL 
improvements, 94. 

ARTIZANS* DWELLINQS. See Cottaobs; Housino of the 
Working Classes. 

ASHPITS, 194, 197. 

"ASSESSMENTS," 
meaning of, 204. 

ASSIGN, 

when word is necessary, 150. 

ASSIGNEE, 

covenants running with the land and reversion, 149 et seq, 
failing to repair, lessee proving in his bankmptcy, 156. 
liability for repairing covenants, 186. 
of interest of eqaitable tenant for life, 82. 

lease and foiieitare, 146. 
remedy of, for breach of covenant, 164 et eeq, 
right to enforce negative covenants, 187. 

ASSIGNMENT, 

" as they become dne," 206. 
effects of, 148, 157 et seq, 
measure of damages in, 186. 
of reversion, claim by new landlord. 167. 
tenant for life's powers, 77. 

AUCTIONEER. See Vendor and Purchaser. 

AUGMENTED BENEFICE, 264. 

AVENUES 

in ecclesiastical leases, 312. 

AVIARIES, 

removal of, and waste, 244. 

B. 
BANKRUPTCY, 

disclaimer of lease by trustee, 156 ^ seq, 

lessee proving for assignee's default in repairing, 166. 

under Settled Estates Act, 58. 

BARNS, 

incumbent repairing, 242. 

pulling down, 239, 245. 
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BATH, 96, 101. 

BAY WINDOW, 
rebuilding, 166. 

BENEFICE, 

angmented, 254. 

divided and disanited, 263, 264. 

meaning of, 276. 

in PaiBonageR Act, 1838, 261. 
nniting, cost of repaira, 264. 
nnder sequestration, dilapidations of, 279 et seq, 
vacancy in, order as to dilapidations, 283. 

See also IlIODlIBENT ; Regtob AND KECTOBT ; YlCAB AND 

VIGARAOB ; PABSONAGE HOUBB. 

"BEST RENT," 56, 58. 

in agricaltaral holdings, 84, 213. 

case of working class booses, 91. 

ecclesiastical leases, 308 et seq, 
leases by tenant for life, 92. 

BILLIARD ROOM, 101. 

BISHOP 

anthorising sabstitntion of buildings, 303. 

remoTal of unnecessary buildings, 304. 
aUovnng incumbent reasonable time for repairs, 282. 
to retain sums for repairs, 268. 
consents of, to be written, 303. 
ecclesiastical dilapidations, 247. 
notice to, as to disrepair, 254. 
order of, as to repairs, 280, 287. 
ordering survey, 279, 285. 
power to enlarge time for payments by incumbent, 291. 

raise money for repairs by sequestration, 283, 291, 300. 
powers of procuring, and inquiring into state of, parsonage, 257 
et $eq, 
not lessened by Ecclesiastical Dilapidations Act, 304. 
sale of land belonging to see, 251. 
nnder Agricultural Holdings Acts, 212. 
vacancy, 278. 
when not liable to builder or contractor, 293. 

BISHOP'S HOUSE, 

dilapidations in, 250 et seq. 
See also EccLBSiASTioAL Dilapidations Acts; Dilapi- 
dations. 

BOARD OF AGRICULTURE AND FISHERIES, 
powers of, under Limited Owners Residences Act, 64. 
as to improvements, 51,52, 71, 72. 
nnder Agricultural Holdings Acts, 211. 
sanction of, 45, 47—51, 69, 71, 72, 104—106, 274. 

BOUNDARY WALL, 
stability of, 19. 

BREACH OF COVENANT 

as to repairs, what constitutes, 175 ^ ieq. 
continuing, 144, 176, 177, 180. 
in ecclesiastical leases, 312. 
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BREACH OF COVENANT— ^wthntkwl. 
meaning of " breAch,** 146. 

not excoKd bj mere employment of men to repair, 177. 
proTinons of Conrejvncing Act as to recoyery of costs, 177. 
remedies for, 176, 178 0^ seq, 

Statote of Limitations does not a£fect continning breaches, 149, 181. 
what efidence may be giren, 188. 

BRICKS, 

power to make, 73. 

BRICKWORK, 

displacing in removing fixtures, 170. 

BRIDGE 

oyer canal, repair of, 207. 
highway, repair of, 116. 

BUILDING AGREEMENT, 

receipt of rent as recognition of tenancy, 145. 

BUILDING AND BUILDINGS, 

agent*8 house and cottages oat of proceeds of sale, 34. 

by trustees, expense not allowed as charge, 29. 

cottages and Tillas out of compensation money, 43. 

covenant as to, within twelve months, can only be broken once, 177. 

by testator as to, liability in respect of, 15.] 
covenants as to, specific performance. 178.; 
development of estate, 56, 101. 
included in building purposes, 62. 
judicially authorised, 101. 

jurisdiction as to application of compensation money, 40. 
leases, 56, 59, 61-— 63. 

new house not same thing as repairing old one, 21. 
on infants lands, 43, 60. 
pulling down, whether waste, 243, 245. 
what are, 170—172. 
Seff also Additions and Altbbationb ; Rbbvilding ; Im- 

PBOVEMENTS; REPAIB8. 

BUILDING PURPOSES 

under Conveyancing Act, 1881, 59. 
Settled Land Act, 62, 63. 

"BURDENS" 

in covenants to pay rates and taxes, 202. 

BURLA.L GROUNDS, 

building on disused, 31b. 

disused, application of purchase-money of, 45. 

gift for, 272. 

grant of sites for, by tenant for life, 63. 

c. 

CALCULATION 
of distance, 269. 

CANAL 

company, landowner taking up shares of, 53« 
making, 212. 

[6] 



Digitized by 



Google 



Indbx. 

CANON, 

dilamdatioiLB in remdence of, 283 et $eq^ 
resiaence of, 250 et seq, 

CAPITAL, 

agricnltiiral improyements, 83. 

applicable for improyement though no scheme presented, 97, 99. 

where settlement added to list of statutory improyements, 98. 
charge on, in fayour of tenant for life, 32. 
decisions under Lands Clauses Consolidation Act not applicable to 

Settled Land Act, 97. 
direction to make outlay out of income or capital, 17, 27, 33. 
expenditure of, in repairing mansion house, 19, 24. 
salyage cases, 22, 23. 
remoyal of dry rot, 31. 
on cattle sheds, 34. 

dangerous structures, 31. 
expenses of drainage and new buildings, 33. 
infeints' property, 35, 36, 38, 61. 
repairs ^couraged by courts, 23. 
securer foundations of house, 31. 
expenses payable by, cannot be thrown on income, 17. 
future, repayment to tenant for life out of, 99. 
improyements under Settled Land Act, 1882, 65 et seq. 
inapplicable for needless demolition and rebuilding, 37. 
maintenance of lunatic*s property, 88 et seq, 
money in court, costs of improyements, 70. 

in Settled Estates Act, used as, 58. 
under Acts applying Lands Clauses Consolidation Act, 
hands of trustees, application of, 69. 74. 

applicable for purchase of land, 65. 

objects for expenditure of, under Settled Land Act, 1882, 64 
payment for improyements on land sold, 70. et seq, 

purchase of equity of redemption, 65. 
under Settled Land Act, purchase-money applicable as, 45. 
paying for building of farmhouses and cottages, 33. 

off rentchargos out of, 53. 
powers and trusts to inyest in land, 20, 21. 
raised by mortgage for repairs, 17. 
repair of leaseholds out oi, where they accrue to estate after testator^s 

death, 23. 
repairs payable out of, 4, 12, 13, 20, 21. 
repayment to tenant for life for instalments of rentcharge, 99 
trustees repairing out of, 4. 

used for payment of improyements, 16, 29, 31 et seq,, 65 et seq. 
See also Rents; Income; Sale; Mobtoaqe ; Chabobs; 
Rentohaboe. 

CATTLE. See Sheds. 

CERTIFICATE 

of ecclesiastical snryeyor, 284, 293, 295, 296. 
no further report for fiye years after, 293. 

CHAIRS 

in substitntioii for pews, 249. 

CHANCEL, 

cnttinff timber for repairs to, 241. 
dilapidations of, 277. 
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CBA:SCfEL^c(mtinmed. 
maintenance of, 247. 
raising fands for repairs of, 270. 
repairs to, by tenant for life, 81. 
restoration of, out of porchase-money, 44. 
windows of, restoration of, 45, 101. 

CHANGES 

in cbantcter of locality, quantum of repairs, 164. 

CHAPEL, 

enlarging, on disosed bnrial groond, 318. 
gifts for erection, repairs, etc. of, 271, 272. 
^^rant of sites for, by tenant for life, 63. 
unproTements on kmd held in right of, 50. 
repairs of, as charitable object, 271. 

oot of tmst funds, 278. 

trustees holding property towards, 318. 
nnder Settled Land Acts, 94. 



CHARACTER 



\RACTER 

of premises considered, 19, 160, 161, 163, 164, 168, 188. 

CHARGES, 

commencement of, 204—206, 227 et teq, 

for repairs executed by tenant for life, 4, 6, 7. 

in respect of maintenance of lunatic's property, 88 et geq. 

on inheritance by tenant for life for voluntary expenditure, SO. 

property and repayment out of compensation money, 43. 
paying off, out of capital, 64. 
recovery of, nnder Conveyancing Act, 1881, 61. 
registration under sundry statutes, 225. 
nnder Improvement of Land Act, 1864, 49, 51 — 54. 

1899, 106. 
Lands (Ecclesiastical Benefices) Act, 1884, 

50, 274. 
Limited Owners Residences Act, 54. 
Settled Land Act, 73. 
PubUc Health Act, 1875, 226. 
what included in covenant to pay rates and taxes, 202, 203. 
See aUo Agbicultubal Holdings Act ; Mobtoaob ; Rkbtt- 
OHABGB ; Capital ; Incomb ; Rbnts. 

"CHARGE IMPOSED," 203. 

" CHARGED ON THE LESSOR," 205, 206. 

« CHARGED ON THE PREMISES," 206. 

CHARITY, 

repair of church and chapel, 271, 277. 

CHATTEL, 

repair of, 170 0^ seq, 

CHOSE IN ACTION, 151. 

CHURCH, 

alterations in, powers of Chancery Courts, 249. 
building, 277. 
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CRVHCH—coTUiwued, 

enlarging, on disused burial gronnds, 818. 

improvements on land held in right of, 50. 

incumbent as ** owner,*' 317. 

parsonage house to be within certain distance of, 259, 265. 

repair of, 271—273, 277, 278. 

as charitable object, 271. 
sites for, 63, 273. 
when a "house," 317. 

CHURCH BUILDING ACTS, 
repairs nnder, 273. 

CHURCH PORCH, 

rebuilding out of purohase^monej, 45. 

CHURCH RATES, 277. 

CHURCHWARDENS, 
repairs by, 278. 

CHURCHYARD, 

gifts for provision or repair of, 272. 

rights over, 311. 

walls and fences of, 273. 

CISTERNS, 194. 

CLOSING ORDER, 196. 

Se^^ also Danoebous Stbuotubb ; LooAL Authobitibs ; Public 
Health. 

COLLAPSE 

of premises by lessee's misuse, 173. 

COLLEGE 
lands, 45. 

Oxford and Cambridge, powers to lend money, 260, 262, 268. 
See also Ukivbbsity. 

COLUMN, 

repair of, 26. 

COMMENCEMENT 

of charges under various Acts, 204 et aeq. 
See aUo Chaboes. 

COMMODUM AND ONUS, 
doctrine of, 6, 15. 

COMMON LAW, 

obligation to repair in case of tenant for life, 14. 

COMPANY 

in liquidation, claim as to repairs, 156, 157. 

COMPENSATION 

for breach of covenant or condition, 146. 

costs of surveyor and solicitor, 148. 
increase of, by reason of repairs in progress, 45. 
money, general jurisdiction as to application of, 40. 
recouping tenant for life, 43. 
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COMPENSATION-^wi«iMk?rf. 

money, tenant for life giring undertaking as to, 39. 

used for restoration of a Ticarage, 40. 
under Agricoltnral Holdings Act, 1883, 208 et teq. 
See also FvBonABB and Pitbchase-monet. 

COMPLETION, 

charges dating from, 227 et $eq, 

delay in, 232. 

of mansion house hj tenant for life, 30. 

distinction in case of ordinary house, 31. 
works becoming a charge on, 204 et uq, 

COMPULSION, 

what amounts to, 196. 

COMPULSORY REPAIRS AND IMPROVEMENTS. See Public 
Health ; Local Authorities. 

COMPUTATION 
of distance, 269. 

CONCRETE FLOOR, 101. 

CONDITIONS OF SALE 

as to rents, rates, taxes, etc.^ 226. 

CONDITIONS PRECEDENT, 

as to repairs, renewal of lease subject thereto, 142. 
non-penormance of, 140. 
what are, 140. 

not, 141. 

CONFLICT 

between settlement and Settled Land Act, 78 et teq. 

CONSENT 

of lessor to breach of covenant, 175. 

CONSERVATORY, 
construction of, 29. 
removal of and waste, 244. 
See alto Glasshouse ; Hothouse. 

CONSIDERATION, 

past Tolnntary expenditure of lessee as, 62. 

CONTRACT 

not to exercise tenant for life's powers, 77. 
See alto Vendor Ain> Pubchaseb, 

CONTRIBUTION 

of remainderman to expenses of reinstating burnt premises, 5. 

CONVERSION 

of buildings, 38, 40, 42. 

CONVEYANCE. See Vendor and Purchaser. 
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COPYHOLDS, 

customary obligation as to repairs, 8. 
repairs, out of compensation money, 42. 
tenant for life's liability for repair of, 7. 

permissive waste of, 7. 
liability to repair, 122. 
waste, liability for, between copyholder and lord, 7. 

CORPUS. See CiLPiTiLL. 

COTTAGES, 

building of, ont of capital, 33. 

ont of proceeds of sale, 34. 

under powers to improye estate, 25. 
demolition of, whether waste, 243. 
erected volantarily by tenant for life, 29. 
for labourers, repairs of, in ecclesiastical cases, 270. 

use of compensation money, 39, 40, 43. 
judicially authorised, 101. 
pulled down, measure of damages, 184. 
under Ag^cultural Holding^ Acts, 212. 
working class dwellings, 91, 92. 

COTTON MILL, 

lease and repair of by trustees, 27. 

COUNSEL 

for trustees, duty of, where interests of tenant for life and remainder- 
man diverge, 71. 

COURT, 

aversion to interfere where salvage not shown, 23.. 
capital in and improvements, 70. 

money in, application of under Settied Land Act, 74. 
company acquiring land compulsorily, costs of investment, 74. 
directing trustees now to pay for improvements, 64. 
general jurisdiction of as to repairs, 19. 

I^ded in exercise of general jurisdiction by Settied Land Act, 39, 68. 
jurisdiction of as to repairs on infant's property, 35. 

in regard to application of compensation money, 40. 

to authorise demolition and rebuilding, 31. 
money paid out direct to tenant for life, 75. 

on application of trustees or life tenant giving advice or directions, 80. 
order of, as to capital in hands of trustees, 69. 
purchase-money in, application of Settled Land Act, 45. 
refusing charge on iitrant's property, 38. 
sanctioning expenditure of capital to keep property let, 37. 

prospective expenses, 37. 
trustees seeking direction of, 2. 

COVENANT, 

as to rule against perpetuities, 152. 
breach of repairing, lib et teq, 
"general " and " particular " repairing, 171. 
in underlease, construction of, 164. 
negative, assignee's right to enforce, 187. 
'* propNer," witiiin Settied Estates Act, 58. 
repairing, extent of, 169 et seq, 

remedies for breach of, 178 <*^ seq, 
running with the land, 149. 

reversion, 151. 
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COVENANT— tfon^Ktfi. 
third-party procedure, 188. 
to make road and sewera, 225. 
pay rates, taxes, etc, 190 ^f geq, 
repair and rebuild, applicable to yearly tenancy, 148. 
take down premises, 174. 
under Settled Land Act, 62. 
what coTenants ran, 150 — 153. 
evidence may be giyen, 188. 
See also Rates and Taxes; Rbpaibs ; Bttildino ahd 
BuiLDiKGS; Rebuilding; Lessee; Lessor; Lease- 
holds. 
CRACKS, 159. 

CREDITORS, 

priority of, 288. 

CRICKET GROUND, 67, 101. 

CRICKET PAVILION, 67, 95. 

CUSTOM, 

landlord showing nsage as to painting, 166. 

liabili^ to repair by, 48. 

of landlord to do external repairs, 132. 

manor, 7, 122. 

the county as to cnltiyation, 123, 218. 



D. 

DAMAGE 

done in remoying fixtures, 170, 172, 244. 

" DAMAGE BY FIRE EXCEPTED," 168, 173. 
See also FiBE. 

DAMAGES, 

method of assessment, 189. 

remedy for breach of repairing coyenants, 180, 181. 
See aUo Measube of Damages. 

DAMNOSA HJEREDITA8, 28. 

DAMP, 

paper peeling through, 161. 

DANGEROUS STRUCTURE, 
demolition and rebuilding, 31. 
in ecclesiastical cases, 317. 

yendor and purchaser cases, 201, 227. 
owner and occupier of, 108. 
rector when owner, 277. 
trustee*s position in regard to, 108. 
under London Building Act, 198. 

DEAN, 

ecclesiastical dilapidations, 247, 283 et »eq, 

residence of, 250 et seq, 

sale of land belonging to chapter, 251. 



[12] 

/Google 



Digitized by ' 



Index. 

DEBT, 

priority of creditors, 288. 

sam due in respect of dilapidation is a, 288, 300. 

DECORATION, 

incombent's duty as to, 247. 
need for, 161 et seq,, 166, 168. 

DEDUCTIONS 

from rent onder Public Health Acts, 193, 197, 198, 201. 
rents for improyements and outgoings, 32. 

DELIVER 

np in repair, 166 ef. $eq, 

"DEMISE.'' 8ee Quiet Enjoyment. 

DEMOLITION, 

covenant for, 1 74. 

of dangeroos stmctare and rebuilding, 31. 
to increase value of estate, 31. 
unnecessary, expenses of, disallowed, 37. 

DEPOSITS, 

nuisances from, 194. 

DETERIORATION 

of locality, measure of damages for breach of repairing covenant, 184. 

DEVISEE, 

direction to repair, 26. 

executor of devisee for life, right of action against, 3. 

lunatic devisee for life, obligation to rebuild after fire, 5. 

DILAPIDATIONS, 

deductions from pension, 288—290. 

execution of works. 292 et seq, 

governing principles of, 246. 

incumbent substituting buildings, 303. 

incumbent's refusal or neglect to execute repairs, 283. 

in ecclesiastical cases, 240 et teq. 

houses of archbishop, bishop, deans, canons, and holders of dignity 
and office, 283 et »eq. 
inspection at other times than when benefice is vacant, 279 et teq, 

when benefice is vacant, 285. 
lialnlity where premises leased, 312. 
money, investment of, 301. 
reasonable time given for repair, 282. 
sum due for, is a debt, 288, 300. 
surveyor's certificate of execution of works, 284, 293. 
under Ecclesiastical Dilapidations Act, 275 et $eq, 
where incumbent had not legal estate, 241. 
See EcoLBSiASTiOAL Dilapidations Acts ; Rbpaibs ; 
Improvements ; Ecclesiastical Waste ; Ecclesias* 
TicAL Leases. 

DIOCESE, 278. 

DIRECTION, 

absence of, as to repairs, 17. 
alternative, to trustees as to repairs, 16. 
application to court by trustees for, 2, 25. 
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DlHECTlOTS'-eontiHued. 

bj court as to rainng the necessary funds for repairs, 17, 18. 

repairs of incumbered and unincumbered estates, 17. 
oonstructiye trust to repair, 12. 
duty of tenant for life to conform to testator*s, 3, 6, 7. 
express, to repair, 13, 14. 
of court to sell leaseholds as damnosa hareditas, income of repairing 

fund, 23. 
tenant ifor life directed to repair, 2, 3, 67. 
that devisee for life should repair, 26. 
house should not be let, 56. 

tenant for life should repair house, etc., not extending to cleansing 
lake, 25. 
to accumulate, expenses of repairs and iroproyements, 20. 

buy land or repair out of surplus income, not within Thellusson 

Act, 117. 
erect mansion house, trustees* powers thereunder, 25. 
expend income in improvements, limited by court, 17. 
invest in land, expenses of repairs, 20, 21, 23. 
keep in " good repair," ruinous premises, 26. 

repair, works must not amount to rebuilding;, 24. 
same state of repair as in testator's life, 19. 
make agricultural improvements, restoration of mansion hous?, 24. 

outlay out of income or capital, 27. 
perform covenants, 19. 
rebuild out of rents ** if necessary," 19. 
sell and expenditure on repairs, 27. 
superintend management, extent of powers, 25. 
trustees to receive rents and thereout to repair, 18. 
what, authorises income paying for improvements. 32. 
See also Tbust aud Tbustebs ; Tenant fob Life ; Infant ; 
Repaibs ; iMPBOVEMBNTs ; Repbesentatives ; Remainder- 
man; POWEB. 

DISCLAIMER 

of incumbered estate, 17. 

onerous leases in bankruptcy, 156 et teq, 

DISCRETION 

of tenant for life, 12, 77, 78. 

trustees, not unlimited, 16, 17, 32. 

DISSENT 

as to improvements, 50. 

DISTANCE, 

computation of, 269. 

DISTRAINT 

for rent, allowance for repairs executed by lessee, 135. 

DISUNITED 

and divided benefice, 263, 264. 

DISUSED BURIAL GROUNDS, 318. 

DIVIDED 

and disunited benefice, 263, 264. 

DOORS, 

opening of, whether breach of repairing covenant, 175, 176. 
painting, 165. 
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DRAINS AND DRAINAGE, 

application of compensation money for, 42. 

coflt of, tenancy for short terms, 190 et seq., 201. 

defects in, 165. 

expenses paid oat of corpus, 33. 

jfood tenantable repair of, 162. 

in covenants to pay rates and taxes, 201 — 204, 206. 

land laid out for, and maintenance of, 66, 57, 63. 

of marsh volnntBrily by tenant for life, 29. 

on infantas lands, 60. 

paid for out of proceeds of sale, 34. 

public works of, 51. 

under Agricultural Holdings Acts, 84, 209, 217. 

Land Drainage Act, 1845, 46. 

Acts, 1847 and 1861, 48. 

Public Money Drainage Acts, 47, 48. 

Settled Land Act, 96, 102. 
warranty as to fitness of, 127, 129. 
See also Public Health ; Watbb Supply ; Local Autho- 
rities ; Sewebs. 

DRY ROT, 

removal of, 23, 31, 94, 102, 168. 

" DUTIES " 

in covenant to pay rates and taxes, 202, 203. 

DUTY PAYABLE, 
meaning of, 203. 



E. 

EASEMENTS, 
sale of, 60. 

ECCLESIASTICAL COMMISSION, 
accepting sites as trusts, 273. 
power to release for breaches of covenant, 312. 
powers of, 260—265, 273, 283, 284, 300, 312—315. 

ECCLESIASTICAL DILAPIDATIONS ACTS, 276 et seq. 
exchanges of benefices, dilapidations, 275. 
incumbent liable for repairs of house, 273, 275, 277. 
representatives of incumbent, liability of, 275. 
See also Abchbibhop^s House ; Akohbishop ; Bishop's House 
Bishop; Incumbent; Rectob and Rbctobt; Vicab and 
Vioabage; Dilapidations, 

ECCLESIASTICAL LAND 

and agricultural holdings, 212. 

ECCLESIASTICAL LEASES, 
allotments, 308. 

appropriation of land for streets, gardens, sewers, etc., 312. 
breaches of covenant in, 312. 
by deans and chapters, 310, 316. 

prebends, 310. 
improving or repairing leases, 311, 313. 
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ECChESIA^TlCAU LRASES'-coniinued. 
not nallified by deprivation, 308. 
of archiepiscop&l and episcopal sees, 310, 313. 

farmhouses, cottages, barns, and agricultural conyeniences, 309. 

glebe, 309. 

Unds assigned as episcopal endowments, 314. 

parsonage house, 310. 

residence house of incumbent, 266. 

of archbishop, bishop, etc., 312. 
repairs and improvements, 308 et seq. 
sarrenders of, 314. 
where bishop is not lawfully appointed, 308. 

ECCLESIASTICAL WASTE, 
by widow of incumbent, 265. 
conversion of parsonage into farm buildings, 262. 
governing principles of, 246. 
See alto EcoLBsiASTicAL DILAPIDATIONS AcTS ; Dilapida- 
tions. 

ELECTRIC LIGHT, 95. 

ELEMENTS, 

lessee not responsible for operation of time and, 163, 167, 168. 

EMBANKING 

judicially authorised, 102. 

paid for out of proceeds of sales, 57. 

under Land Drainage Act, 1845, 46. 

ENGINEER, 

certificate of, 69, 71. 

ENGINES, 

repair of, 170, 171. 

ENGINE-HOUSE, 95. 

ENLARGEMENT 
of house, 41, 102. 

ENTRANCE, 96, 102. 

ENTRY, 

landlord's right of, on agricultural holdings, 222. 

EQUITABLE WASTE. See WASTE. 

EQUITY OF REDEMPTION, 
purchase of, out of capital, 65. 

ERECTIONS, 

what are, 170, 171. 

ESTATES, 

definition of, under Limited Owners Residences Act, 54. 
interests of tenants on, to be considered, 77. 
repairs of two, one being incumbered and other free, 17. 
residential, and dilapidation of house, 31. 
See also Rbpbesbntatives ; Tbust and Tbustbbs ; Tenant 
FOB LiFB ; Infant ; Rkmaindebman. 
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EVIDENCE 

in actions for breach of coTenant, what may be given, 188. 

EXCHANGE, 

power of tenant for life, 73. 

EXECUTION, 

habendum states premises held from day prior to, 168. 
of works of ecclesiastical repair, 292 et seq. 
postponement of, 295. 

EXECUTOR. See Repbesentatiyes. 

EXPENDITURE, 

trustees* excessive, 26. 
See aUo RAISING Enin>8. 

EXPENSES, 

incidence of. See CAPITAL ; Rents ; Inoomb ; Chabges ; MoBT- 

OAGB. 

sanctioned prospectively, 37. 
EXPERIMENTS, 95. 
EXTERNAL REPAIRS, 169, 176. 



F. 
FACTORIES, 194. 
** FAIR WEAR AND TEAR." See Weab and Tbae. 

FARM, 

enabling sale of, amounts to salvage, 22. 

goin^ ont of cultivation, prevention of, amounts to salvage, 22. 

imphed duty to cultivate farm, 123. 

FARM BUILDINGS 

built out of proceeds of sale of timber, 57. 
conversion of parsonage into, 262. 
demolition of, whether waste, 243. 
erection of, out of compensation money, 39. 
expenditure of income on new, 32. 
including farmhouses, 171. 
insurance of, 52. 

judicially authorised improvements, 102. 
purchase of, out of compensation money, 43. 
recouping rector for outlay on, 44. 
repair of, in ecclesiastical cases, 270. 
See also Fabmhouses. 

FARMHOUSES, 

erection of, 25, 29, 33. 
included in ** farming buildings," 171. 
See also Fabm ; Fabm Buildings. 

FEES, 

ecclesiastical, 294, 307. 
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FENCES AND FENCING, 

incmnbent's doty to maintain, 242. 
jodicially authorised improyementa, 102. 
land, under PabUc Money Drainage Acts, 47. 
provision and maintenance of, 63. 
retained by lessor, his daty to maintain, 136. 
under Agricultural Holding Acts, 84, 216. 

FIELDS, 

division of, 102. 

FINANCING EXPENDITURE. S^e RAISING Funds. 

FIRE, 

contribution of remainderman towards expenses of repairs after fire, 5. 
damage by, in vendor and purchaser cases, 229, 230. 
in mansion house, inadequate insurance, 22. 
insurer *s duty to reinstate, 123. 
lessee's liabilities, 123. 

liability as to, in ecclesiastical cases, 285, 293, 297 et ieq, 
rebuilding after, measure of lessee's liability, 182. 
mansion house after destruction by, 24. 
rent payable though premises burnt, 6, 169. 
repairs after, 6, 169. 

statutory provisions as to liability for fire, 5, 123, 152. 
See (uno FiBB Insurance. 

FIRE ESCAPE, 

provision of, under covenant to pay impositions, 202. 

FIRE INSURANCE, 

covenant for fixed sum for, measure of liability as to repair, 169. 

running with the land, 152. 
inadequate, expense of reinstating, 22. 
in ecclesiastical leases, 309, 311, 312. 

respect of episcopal, decanal, and canonical houses, 253. 
parsonage houses, 258, 267. 
is an indemnity, rights of insurer where lessees make good damage, 
of improvements, 52, 59, 160. 159. 

policy money for infant's burnt premises, 38. 
tenant for life's duty as to, 71, 72. 
under Ecclesiastical Dilapidations Acts, 293, 297 et $eq, 
undertaking by assignee of equitable tenant for life, as to, 82. 

equitable tenant for life, as to, 82. 
where property is unproductive, 72. 
trustees are managing, 72. 
See also FiBB. 

FIXTURES, 

in ecclesiastical cases, 250, 253. 

removal of, consequent damage, 244. 

repair of, 170 ^ seq, 

under Agricultural Holdings Act, 211, 219, 222. 

FLOODS, 

liability of lessee after, 173. 

FLOOR, 96, 101. 

when needful to replace, 162, 164. 
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FOREIGN MINE 
kept working, 30. 

FOBFEITURE, 

approval of snryeyors, 142. 

on exercise by tenant for life of his powers, 77. 

nnder Conveyancing Act, 145. 

will for defamt to repair, 26. 
waiving of, 143, 144. 
where acts of lessor amonnt to eviction, 145. 

"FOR THE TIME BEING PAYABLE," 206. 

"FORTHWITH," 
meaning of, 161. 

FOUNDATIONS, 

boggy soil and timber, repairs, 166. 

repair of, 31. 

securer, for in&nt*s house, 35. 

FREEHOLDS, 

injury to, meaning of, 244. 

tenant for life of, liability for waste, 2. 

FUNDS. See Raising Funds. 

FURNISHED HOUSE, 

covenant to deliver ap in repair, 167. 
lessor's implied covenant as to fitness of, 128. 

FURNISHING, 

cost of, not allowed, 90. 

FURNITURE 

of furnished house, duty to leave clean, 167. 



G. 

GALVANISED IRON 

roofing, replacing thatch, 103. 
See alio Impboyements. 

GARDENS, 

culture of, 25. 

in ecclesiastical leases, 312. 

laying out and maintaining, 56, 57, 63. 

restraint of nuisance in, 63. 

saleof benefice, 263. 

by incumbent, 245. 
trustee's power to lay out where directed to build mansion house, 25. 

See alio Addenda, 
under Agricultural Holdings Acts, 212, 213. 

GATES, 

incumbent's duty to maintain, 242. 

"GENERAL" 

covenants as to repairs, 171. 

GILBERT'S ACT, 256 et seq. 
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GILDING, 162. 

GLASS, 

ciack in, 166, 168. 

GLASSHOUSE, 
rating of, 214. 
remoyal of, 208. 
repair of, 170. 

onder Agricoltoral Holdings Act, 209. 
See alio CONSBBVATOBT ; Hothousb. 

GLEBE LANDS, 

application of proceeds of sale of, 48 et teq, 

gins for proTision of, 272. 

improved bj yicar by means of rentcbarge, 88. 

intended for sustenance of incombent, 244. 

mismanagement of, liability of incambent*s representatiyes, 243, 248. 

sales of, 111, 318, 816. 

GLOUCESTER, STATUTE OP. See Statute op Gloucbbteb. 

"GOOD REPAIR," 

direction in will to keep in, 26. 
what it is, 162. 

"GOOD AND SUBSTANTIAL REPAIR," 
direction in will to keep in, 26. 
effect of, 165. 
in case of a miU, 170. 

"GOOD AND TENANTABLE REPAIR," 
meaning of, 133, 161, 162. 
rebuilding after fire under obligation to keep in, 5. 

GRANARIES, 

conyersion of, 40. 

GRAVEL PITS, 

opening of, whether waste, 243, 248. 

GREENHOUSE. See Consebyatobt ; Hothouse ; Glabshouss. 

GROUND RENTS, 

equitable tenant for life's rights as to, 81, 111. 

subletting at improved, or rackrent, influence on liability to repair, 15. 

GUTTERS, 194. 



HABENDUM 

stating premises held from day prior to execution, 168. 

« HABITABLE" 
repairs, 26, 162. 

HEDGES, 

incumbent's duty to maintain, 242. 

HEIRLOOMS. 

proceeds of sale of, defraying repairs and improyements, 76. 

"HEREAFTER," 204. 
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HIGHWAY, 

bridge over, 116. 

daty to keep in repair house Dear, 132. 
liability of dedicator of, for disrepair, 130. 
railway companies duties, 116. 
repairable ratione tenura, 116, 207. 

HOLDING OVER, 
evidence of, 148. 

lessee^s liability in public health cases, 190. 
liability of tenant, 121, 148, 167. 

HOSPITAL, 

temporary, application of compensation money for, 42. 

HOTEL, 

owners of, liability for disrepair, 130. 

HOTHOUSES, 208. 

removal of, whether waste, 244. 
See also Consebvatobt ; Glasshouse. 

HOT WATER, 94, 96, 101. 

HOUSE, 

completion of, by tenant for life, 31. 

conversion of, 38, 40. 

demolition of, 245. 

disrepair of foundations of, 31. 

for agent, paid for out of proceeds of sale, 34. 

inap^cabilitv of Agricnltnral Holdings Act, 213. 

judicially authorised, 102. 

lateral enlargement of, 41. 

leasing of, negatived \ij settlor, 56. 

needless demolition and rebuilding of, expenses disallowed, 37. 

of residence of archbishops, bishops, deans and canons and other 

dig^taries, 283 et seq. 
what constitutes a, 170. 
See aUo MANSION HOUSE ; Pabsonaoe House ; Reotob AND 
Rectory ; Vicab and Vicabaoe ; Residbnobs ; Abch- 
Bisuop's House ; Bishop's House. 

HOUSING OF THE WORKING CLASSES, 
erection of buildings for, 91. 
what ** working classes " include, 91, 100. 

HUSBANDRY, 
best rules of, 161. 

L 

"IF NECESSARY," 

trust to rebuild, expenses of repairs, 19. 

" IMPOSITIONS," 

larger than ** duty," 202. 

what they include, 202. 

See also Adderida, 

IMPROVEMENTS. 

burden of, where powers or trusts to invest in land, 20, 32. 
by tenant for life jointly with others, 71. 

of whole property and owner of half, 138. 
vicar of glebe land, 88. 
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cfti»tal — 

ducharging charge created on agricnltnral holding, 84. 

monejr in court, 70. 

of one estate JM^ying for improTementB in another, 64. 

under a deed appucaUe tor improyementB of land tettled by 
will, 64. 
charges in respect of under Improyement of Land Act, 1899, 105. 
companies, powers of, 51. 
company, power to adrance money, 106. 

meaning of, 107. 
conflict between Settled Land Act and powers under settlement, 

contribution by remainderman to expenses of repairs after fire, 5. 

courts deciding point of law as to, 70. 

deductions from rents for, 32. 

directed to be paid out of income, 17. 

direction to make, and restoration of mansion house, 24. 

buy land or improre out of surplus income, not within 
Thellusson Act, 117. 
dwellings for working classes, 91. 
excesdve expenditure by trustees, 26. 
expenditure of capital on — 

under Settled Land Act, 1882, 65 et $eq, 
1890, 93etieq. 
expenses of — 

tenant for life keeping up sinking fund, 75, 77. 
where settlement and wiU make one settl^nent, 75. 
works on English property paid for out of Irish estate, 75. 
fund designated for expenses of, 99. 
^tting materials for, 51. 
improving, 102. 
in building leases, 62. 

literary and scientific institute, 206. 
parsonage houses, 256 et seq,^ 316. 
Tendor and purchaser cases, 224 et seq, 
included in ** building purposes,"' 62. 
insurance of, 52. 

maintenance and repair of, by tenant for life, 71. 
items disallowed under Settled Land Acts, 94. 
intention to make, how affecting breach of repairing coTenants, 176. 
judicially authorised, 101. 
list of agricultural, 84. 

married woman tenant for life, ordinary, 4, 28, 34. 
mere, disallowed under Settled Land Act, 95. 
obligation to maintain — 

under Improyement of Land Act, 1864, 51. 
Land Drainage Act, 1845, 46. 
Public Money Drainage Acts, 47. 
of infant's property, 35. 

house by enlargement, application of compensation money, 41. 
land out of England, 65. 
on agricultural holdings, expenditure on, 83. 
luid held in right of ecclesiastical benefice, 50. 
lands sold and subsequent payment out of capital, 70. 
of lunatics, 88 et seq. 
paid for out of income, 17, 19, 32, 64. 

proceeds of sale of timber, 57. 
by mortgage or rents, 32. 
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IMPROVEMENTS— <yo«<i«i«fi. 
pajring for, oat of capital, 64. 
peimanent, expenditure on by trustee, being also tenant for life, 27. 

paid out of capital, 16. 
power of tmstees to make, boilding cottage, 26. 
priTate, deduction from rent, 193. 
proceeds of sale of heirlooms, paying for, 76. 
public works of, 51. 

remedies for breach of covenants, as to, 178 ^ seq. 
rentcharges in respect of, discharge of, 86 et seq. 
repayment of capital spent on, tenant for life knowing such was 
inapplicable, 98. 
instalment of rentcharge, 100. 
to tenant for life for, out of future capital, 99. 
sanctioned under Improvement of Land Act, evidence of being within 

Settled Land Act, 68. 
scheme for, of infant's property, 38. 
settlement making additions to list of statutory, 98. 
stranger's volunt^ expenditure, 113, 114. 
street improvements, assessment for, paid out of sale of portion of 

estate, 68. 
tenant for life and remainderman, 29. 

is trustee for all parties, 77. 
tenant for life's power to contract for, 74. 
trust to expend surplus income on, whether accumulation, 34. 
under Agricultural Holdings Acts, 208 et teq. 

compulsion. See Local Authobities ; Public Health. 
Conveyancing Act, 1881, 59. 
Improvement of I^ind Act, 1864, 49. 
Improvement of Lands (Ecclesiastical Benefices) Act, 274. 
Lands Clauses Consolidation Act, 39 et seq. 
Land Drainage Acts, 1847 and 1861, 48. 
Limited Owners Residences Acts, 53. 

Settled Land Acts, application of purchase-money in court, 45. 
upkeep of, enforced by Boanl of Agriculture and Fisheries, 62. 
what included in covenant to repair, 170 et seq. 
where accumulations of rents, 20. 
See also Iiyfants; Repaibs; Additions and Altebations; 
DiBEOTiONB ; Tenant fob Life ; Tbusts and Tbustbes ; 
Mobtgaoee; Vicab and Yicabage; Rectob and 
Rbctoby ; Joint Ownbbs ; Tenants in Common ; Public 
Health; Local Authobities; Agbicultubal Impboyb- 

MENTS ; AGBICULTUBAL HOLDINGS ACTS ; WATEB SUPPLY ; 

Yendob and Pubchaseb; Income; Capital; Mobt- 

GAGE ; CHABGE ; RENTCHABGB ; RAISING FUNDS. 

INCIDENCE OF EXPENSES. 

See Capital ; Rents ; Income ; Chabges ; Mobtgagb. 

INCOME, 

burden of repairs falling on, 18. 
direction for outlay out of capital or, 17, 27, 33. 
expenditure of, for farm buildings not allowed, 32. 
maintenance of lunatic's property, 88 et seq, 
of benefice diminished, 306. 

repairing fund when leaseholds sold, 23. 
paying for insurance, 72. 

payment for improvements out of, 17, 19, 32, 64. 
power to pay for repairs out of, 33. 
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tenant for life allowing trnsteeB to repair oat of, 4, 7. 
trofit to expend surplus, may be accnmnlations, 34. 
See aUo RAisiKG Funds ; Bekts ; Capital ; Chabobs ; 

RBNTOHABOB ; MOBTQAOB. 

INCORPORATED CHURCH BUILDING SOCIETY, 271. 

INCUMBENT, 

after sarreyor's certificate, no further report for five years, 293. 
allowances as to repairs, where curate is assigned whole income of 

benefice, 268. 
as "owner " of church, 317. 
duty to execute repairs, 281, 291 et seq, 

expend money received for dilapidations on necessary repairs, 

259, 268. 
pay to Qneen Anne's Bounty sum receiyed for dilapidatioas, 
ecclesiastical waste, 240 et iteq, 289, 291. 

is trustee of proceeds of action against predecessor, 289. 
lease of residence of, 266. 

liability of, for dilapidations, where buildings leased, 312. 
occupation by widow of, 285. 
power to rebuild or alter, 291, 295. 
powers of, under Agricultural Holdings Act, 212, 317. 
reasonable time given for repairs, 282. 
refusal or neglect to repair, 283. 
repairs and improvements in house of, 256 et seq. 
substitution of buildings, 303. 
sum due for dilapidations is a debt, 288, 300. 
unnecessary buildings, powers as to, 304. 
vacancy, dilapidations, 285 et seq. 
widow of, riffht to remain in residence, 265. 
See also ECCLESIASTICAL Leases ; Ecclesiastical Waste ; 
Dilapidations ; Rector and Rectory ; Yicab and 
Vicarage; Benefice. 

INCUMBRANCES, 
discharge of, 64, 211. 

repair of two estates, one with and other without incumbrances, 17. 
under Settled Land Act, 51. 

INDEMNITY, 

implied pre&ce to clauses, 187. 

in respect of repairing covenants, 187, 

underleases, 164. 
what lessee can claim under, 188. 

INEVITABLE ACCIDENT, 173. 

INFANTS, 

compensation money for property in which infants interested, 40. 

evidence of advants^y^ to, 37. 

expenditure of trustees on behalf of, 65. 

farm of, kept in cultivation, 37. 

management of land of, under Conveyancing Act, 1881, 60. 

mansion house, upkeep of, while abroad, 38. 

premises burnt, 38. 

repairs and improvements on property of, 35 et seq. 

scnemes for improvements of property of, 38, 70. 
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INFANTS— ewi^iiMftfi. 

tenant for life, consent of, 80. 

powers exercised by trastees, 88. 
trustees for, salvage, 95. 
under Settled Estates Act, 58. 
unforeseen circumstances arising, powers of court, 117. 

INFORMATION 

as to existence of nuisance, 192, 194. 

INJUNCTION 

to restrain continuance of disrepair, 179. 

"INJURY TO FREEHOLD," 
meaning of, 244. 

"IN RESPECT OF THE PREMISES," 202—204. 

INSPECTION, 

incumbencj vacant before certificate, 294. 

of houses of archbishop, bishop, deans, canons, etc., 283 et seq. 

Eroperty assigned as endowment for a see, 254, 283. 
3 at reasonable times, 302. 
when benefice is not vacant, 279. 
vacant, 285. 
INSTITUTE, 

repairs of, 206. 

INTEREST OF MORTGAGE, 
tenant for life paying, 17. 

"IN THE SAME STATE," 134, 167. 

INVESTMENT, 

costs of, paid by company acquiring land compnlsorily, 74. 
in land, power or trust for, 64, 75 et seq, 
of dilapidation money, 301. 



JOINT OWNERS, 

expenditure by one of several, 114. 
See also Tenant in Common. 

JOINT TENANTS, 

lease to, proving in bankruptcy in respect of breach of covenants, 156. 

JUDICIALLY 

authorised improvements, 101. 

••JUST ALLOWANCES." 115. 



K. 

"KEEP," 

construction of covenant to, in repair, 160, 161. 

covenant to keep in repair, when action for damages can be 

brought, 180. 
in repair, breach of this covenant is continuing, 144, 177, 180. 



[26] 

/Google 



Digitized by ' 



Indbx. 

"keep and leave" 

in same plight m when lease was made, 167. 

"KEEP AND YIELD UP " 

in repair, destmction of premises no excnse, 149. 



LAKE, 

cleansing of, by tenant for life, 26. 

LAND, 

capital to be laid ont in purchase of, 33. 

definition under Ecclesiastical Leasing Act, 1842, 313. 

drainage and embanking of, under Luid Drainage Act, 1845, 46. 

improTement of, under Land Drainage Acts, 1847 and 
1861, 48. 
fencing and cleaning, 47. 
sale of, 50. 

sold, repaying costs of improvements, 70. 
seyerance of, use of compensation money, 39. 
trusts to invest in, and power to make improvements, 32. 
where power to invest in, expenses of repairs, 20, 21. 

purchase of can be ordered, possible to build, 40, 57. 
See also Adjaoekt Neighboubs ; Adjoikikg Lands. 

LANDS CLAUSES CONSOLIDATION ACT, 

decisions under, inapplicable to Settled Land Act, 45. 
notice to treat, damages for disrepair, 183. 

LATENT DEFECTS, 
liability for, 124, 166. 

LAY RECTOR, 277. 

LEASEHOLDS, 

disrepair of, after testator's lifetime, 12. 

in testator's lifetime, 11. 
equitable tenant for life of, duty to perform covenants, 13. 
permissive waste of, liability of tenant for life, 6. 
purchase of, under open contract, 232. 

repair of, as between residuary legatee and testator's estate, 15. 
left by testator nnrepaiml, 11. 

where property let at rackrent or improved ground rent, 16. 
repairs, out of compensation money, 42. 
sale of as damnosa JuereditaSy income of repairing fund, 23. 
testator's covenant to build, liability in respect of, 15. 
with onerous covenants, becoming part of estate after testator's 
death, 23. 

See alto LBSSOB ; LESSEE ; LEASES ; Tbubts AND TBUSTXBS ; 

Tenant fob Life. 

LEASES, 

agricultural, best rules of husbandry, 161. 

by tenant for life, 92. 

of ecclesiastical property and dilapidations, 299. 

premises by habendum held from day prior to execution, 168. 

renewid of, subject to condition precedent as to repairs, 142. 
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LEASES— eontinued, 

settlor defiirmghonse should not be let, 66. 
nnder Settled Estates Act, 55, 56, 58. 
Lftnd Act, 61 et seq. 
See alio Egolesiabtioal Leases; Undebleases; Lease- 
holds ; Lbssob ; Lessee ; Tenant fob Life ; Tbustb and 
Tbustees ; Tenants. 

" LEAVE," 

coTenant to leave in repair, 161, 166 et seq, 

when action for damages can be brought, 180. 

LEGAL LIMITATIONS 

and persons not fuijuris. Settled Land Acts are a code, 28. 

LEGATEE. See Rbsiduabt Legatee. 

LESSEE, 

agreeing with lessor to bear jointly cost of repair, altering nature of 

object repaired, 136. 
allowed by lessor sum for repairs, 136. 

sum for repairs, rights in case of distraint, 142. 
as to fine, 123. 

latent defects, 124. 
assigning, becoming surety for assignee, 148. 
brecu^es of covenant, 175 et seq. 
conditions precedent, 140 et seq. 

contracts with lessor not affected by Public Health Acts, 193, 198. 
covenant running with land, 149 et seq. 

to pay rates and taxes, 200 et seq. 
repair is "usual,'' 139. 
deducting from rent for costs of works covenanted to be done by 

lessor, 183. 
duty to cultivate farm property, 123. 

investigate state of reparation, 124. 
entitled to have benefit of his repairs, 168. 
express covenants by, 139 et seq. 
express abrogate implied contracts to repair, 139. 
holding over, liability as to repairs, 148. 

premises in trust for another, liability for repairs, 156. 
implied covenants of, 122 et seq. 
insurer's duty to reinstate, 123. 
keeping weather-tight, 122. 

lessor obtaining compensation for lo88 of rent, 133, 185. 
lessor's right of entry on premises of, 126, 127, 133. 
liability wfore execution of lease, 139, 168. 

for accidents to third parties, 123, 132 ^ seq. 
even though only tenant at will, 124. 
measure of damages for breach of repairing covenants, 182 et seq. 
must pay rent although drainage bad, 127. 
not judged too harshly by surveyor's report, 163. 
past voluntary expenditure of, no consideration, 62. 
personal representatives of, liability for repairs, 155 0^ seq. 
private improvement rate, deductions from rent, 198. 
provine in bankruptcy for assignee's fidlure to repair, 156. 
public health cases, 190 0^ seq. 
recovery by lessor of costs of breach of covenant, 177. 
remedies for breach of covenant, 178 ^ seq. 
remedy of, where lessor fails to keep express covenant to repair, 184. 
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repairing, and snine lessor, 131. 

rights and duties o^ in regard to agricnltaral holdings, 83 et teq., 20S 
of, on lessor's express covenants, 131 ^ teq. et teq, 

if warrant J of drainage given, 127, 129 et seq. 
in respect of escape of water from apper floor, 125, 137. 
where lessor agrees to repair extemaUj, 133. 
and remedies as regards famished rooms, 128 et seg. 
sorrender by, 149. 

taking premises knowing of defects, 179. 

use of word ** demise " imports covenant for qniet enjoyment, 129. 
wanting special snpport for their goods, 133. 
year toyear, liaMlity of, for expenses exceeding rent, 190 et teq. 
See Tbnants ; Lease ; Lbssob ; Leaseholds ; Undebleasss ; 

AOBIOULTUBAL HOLDINOS AOT. 

LESSOB, 

agreeing bat failing to repair, lessee doing work and dedacting from 
rent, 183. 
to allow tenant sum for repairs, 135. 
with lessee to bear jointly cost of repairs, altering object 
repaired, 135. 
allowing som for repairs, rights in case of distraint, 142. 
breaches of covenant, 175 et seq, 
can claim rent tboagh drainage bad, 127. 

repair on tenant's default and charge costs as damages, 162. 
compensation for loss of rent, 185. 

contracts with lessee not affected by Pablic Health Acts, 193, 198. 
covenant for quiet enjoyment Imported by word " demise," 129. 
to repair external of house, effect of, 183. 
pay rates and taxes, 200 et $eq, 
covenants running with land, 149 et seq, 
duty as regards causes beyond control, 125. 

chambers, flats, and offices, 125. 
sanitary defects, 125. 
of lessor of two adjoining houses, 126. 
entry of lessor to repair does not determine tenancy at will, 127. 
executor of tenant tor life, recovery for breach of covenant, 151. 
express covenant to give timber, must be sufficient, 141. 
eao]9Te$8 covenants of, 131 et seq, 

to keep drains in rej^r, 134. 

water pipes in repair, 134. 
rebuild, 134, 135. 
&ilure of, to repair, 131. 
implied covenants of, 125 et seq, 

fitness of furnished rooms, 128 ^ seq. 
licence by tenant to enter, 133. 
lessor's covenant gives no right to tenant to quit if repurs unexe- 
cuted, 183. 
liability in respect of inevitable accidents, 126. 

of executors of lessee for non-repair, 155 et seq, 
to afford extra support for tenant's goods, 133. 
rebuild after fire or tempest, 126. 

tenant and third parties for injury due to non-repair, 125, 

126, 131. 
measure of damages for breach of repairing covenant, 182 et seq, 
no duty to make or keep unf umishea premises tenantable, 125, 127. 

seous in working class dwellings, 128. 
notice of non-repair necessary, 131. 
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LESSOn-^ontinued, 

obligation to maintain fences retained in lessor's hands, 127, 136. 
public health cases, 190 et sea. 
recovery of costs of breach of covenant, 177. 
remedies for breach of contract, 178 et seq, 

right to compensation for lost rent when lessee leaves honse in^disre- 
pair, 133. 
of entry on tenant's premises, 126, 127, 133. 
under Agricnltnral Holdings Acts, 83 et ieq.y 208 et seq, 
warranty of fitness of agricnltnral land, 127. 
See aUo Aqbioultubal Holdinob Act ; Lessee ; Lease ; 
Leaseholds ; Undebleasbs ; Tenants. 

LIEN 

for salvage expenditure of tenant for life, 30, 31. 

LIMITATIONS 

on exercise of tenant for life's powers, 77. 
period of, under Real Property Limitation Act, 227. 
Bee alto Statute op Limitations. 

LOCAL AUTHORITIES, 

buildings taken by, erection in place of, 93. 
complaint of, trustee's expenditure,. 19. 
dangerous structure notices, 108. 
order of, occasioning breach of covenant, 176. 
owner of premises recovering expenses against, 196. 
powers of, under London Building Act, 112. 

under Public Health (London) Act, 1891, 108. 
requirements of, incidence of expense, 93, 109 et seq. 
supply of water for, 56. 
See also Danoebous Stbuctubb ; Public Health. 

LOCALITY 

of house, point to be considered, 161, 164, 168, 188. 

LUNATIC, 

devisee for life, repairs by, after fire, 6. 
repairs and improvements on lands of, 88 et seq, 
tenant for life, 83. 
under Settied Estates Act, 68. 



M. 

MACHINERT, 

repair of, 170, 171. 

under Agricultural Holdings Acts, 211. 

MAGISTRATE, 

order of, to do certain public health works, 229. 
See also Addenda, 

"MAIN TIMBERS," 
what are, 170. 

MANAGEMENT, 

duty of trustee to prevent decay, 18. 
eqmtable tenant for life's powers of, 81 et seq. 
power by will of ** absolute control," 26. 
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powers of, and payments for drainage and new boildings, S3. 

on in^t*8 property, 36. 
repairs where no powers of, and trostee with bare legal estate, 19. 
trustee's powers of, 27. 

trosts for, and repairs payable ont of income, 18. 
See also TRUSTS Ain> Tbustbes ; Dikection. 

MANSION HOUSE, 

bamt, inadequate insurance, 22. 

disrepair of, 19. 

distinction in cases of ordinary houses, 81. 

enlarging and improying, 16. 

erection and improTements in, 29, 53, 54, 94. 

insurance of, 52, 54. 

leases and Miles of, 58, 93. 

liability for repairs of, 2. 

rebuilding and maintenance of in£int*8, 35, 36, 38. 

of, 24, 94, 96, 102. 
repairs of, out of accun^ulated rents, 90. 

compensation money, 42. 
restoration of, under a direction to repair, 24. 
supply of water for, 34. 

tenant for life completing unfinished, 26, 30, 31. 
trustees directed to build can lay out gardens, 25. 
what is, 96. 

MANURES, 86, 215, 217, 221, 223. 

MARKET GARDENS, 

arable land converted into, 219. 
improTcments, 85. 

MARLBRIDGE, STATUTE OF. See STATUTE OP Mablbbidge. 

MARRIED WOMAN, 

being equitable tenant for life let into possession, 82. 

tenant for life. 83. 
computing income ot, allowance for repairs, 118. 
tenant for life, with power to direct repairs, 4, 28, 34. 
under Settled Estates Act, 58. 

MARSH. See DRAINS AND DRAINAGE. 

MEADOWS, 

conyersion of, whether waste, 243. 

MEASURE OF DAMAGES, 

action commenced after currency of term, 184. 

actions commenced during term, 182. 

after notice to treat under Lands Clauses Consolidation Act, 183. 

distinctions between actions brought before and after the term, 185. 

for breach of repairing coTcnants, 182 et teq, 

in underleases and assignments, 186. 

loss of rent, 185. 

measure unaffected by breach improYine property, 184. 

deterioration of locality, 184. 

lessor not being damnified, 184. 
▼arying according to time when reversion falls in, 182. 
where tenant for life omits to repair, 4. 
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MEASUREMENT 
of distftoce, 269. 

BfENAGERIES, 

remoyal of and waste, 244. 

** MESSUAGES," 
what are, 170. 

MILES. See Mbasubbmbnt. 

MILL, 

repair of, 170, 171. 

MINERAL SPRING, 103. 

MINES AND MINERALS, 
development of, 103. 
in infant's lands, 60. 
letting down sniface. See AddeiuUi, 
opening of, 241. 
under Agricnltoral Holdings Acts, 212. 

MINISTER, 

residence for, 42. 

MORTGAGE, 

allowed by conrt, 27, 28. 

by tenant for life to meet cost of demands of local aathorities, 93. 
cost of repairs, where no direction thereon, raised by, 17. 
conrt permitting trustees to, 16, 38. 
deed, under Ecclesiastical Dilapidations Act, 304, 305. 
forbidden by will, 27- 
for repairs of infant's property, 35, 36. 
literary and scientific mstitute borrowing, 206. 
power of tenant for life to, 78. 

redemption of, made more difficult by improyements, 116. 
registration of, 305. 

repairs payable by mortgage or rents, 16, 32. 
to repair dangerous structures, 31. 
foundations of house, 31. 
works under Settled Estates Act paid for by a, 56. 

See aUo ChABOES ; RenTOHABOB ; RbktS ; IKOOMB; CAPITAL ; 

Raising Funds. 

MORTGAGEE, 

compensation to tenant for crops, etc., 218. 

deductions from vent, 218. 

in possession, leases by, 59. 

insisting on trustees retaining title deeds, 81. 

notice when depriving occupier of possession, 218. 

repairs by, 59, 115, 116. 

MORTGAGORS 

in possession, leases by, 59. 

N. 
NAIL HOLES, 159. 
NATURAL DECAY, 163, 167, 168. 
"NECESSARY" REPAIR, 163. 
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" needful »* repaib, 163. 

NEIGHBOURHOOD, 

changw in, quantum of repftirs, 164. 

NEIGHBOURS. See Adjaobkt Nbiohboubs. 

"NET INCOME," 18. 

NEW BUILDINGS, 

expenses paid out of corpus, 33. 

NEW PROPERTY. See Property. 

NOTICE, 

actions to be commenced by writ and not by originating snmmons, 147. 
how dated when negotiations proceeding, 145. 
necessary nnder Conreyancing Act, 146, 147. 
repairs after, 143. 
to tmstees, 63. 

nnder Public Health Acts, 192 et eeq, 
what required in notice as to repairs, 146, 147. 
when reasonable, 146. 
See alio AGRICULTURAL Holdings Acts. 

" NOW," 

meaning of, 168. 

NOXIOUS PLANTS, 136. 

NUISANCE, 

action to restrain, proper conduct of business immaterial, 124. 
caused by several persons, 197. 
in garden, restraint of, 63. 
what is, under Public Health Acts, 192, 194. 
See alto Public Health ; Local Authorities ; Dangerous 
Structure. 



0. 

OBLIGATION TO REPAIR. See Direction; Management; 
Trusts and Trustees ; Tenant for Life. 

OBSERVATORIES, 

removal of and waste, 244. 

OBSTRUCTIONS 
in drains, etc., 197. 

OCCUPIER, 

duties of, under Public Health Acts, 192 et ieq. 
liability of, of dangerous structures, 108. 

OLD BUILDING. See Age. 

ONUS. See Commodum. 

OPEN SPACES, 

laying out and maintaining, 63. 
See Squares ; Gardens ; Paths ; Playground. 
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OPTION 

in building lease, 74. 
to purchase, 62. 

ORCHARD, 

cntting down, 208. 

sale of benefice, 263. 

under Agricaltnral Holdings Acts, 209. 

" wear and tear excepted,'* 173. 

ORNAMENTAL 

improTements, 25, 29. 
water, cleansing, 134, 165. 

OUTBUILDINGS, 
erection of, 25. 

OUTGOINGS, 

covenant to pay, intimation of existence of nuisance, 194, 196. 
deductions from rents for, 32. 
direction to jpaj, 13. 
duty of vendor, 226 et seq, 
in will, construction of, 117. 
tenancy for short term, 190 et seq., 201. 
undertaking by equitable tenant for life to pay, 82. 
under various Acts, 227 et seq. 
what they include, 201, 205. 
See aUo Addenda, 

OUTSIDE 

repairs, 169, 176. 

OVERCROWDING, 194. 

OWNER, 

definition of, 108. 

duties of, under Public Health Acts, 192 ^ seq, 
incumbent and dangerous structures, 317. 
liabilitv of, of dangerous structures, 108, 112. 
of land, liability to repair highway, 116. 

not liable to repay stranger for voluntary expenditure, 113. 
rector as, 277. 

under London Building Act, 1894, 317. 
See also Lessob ; LsASB ; LS88BB ; TRUSTS AND Tbustbes ; 
Tbnakt fob Lifb. 

p. 

PAINTING, 

need for, 161 et seq., 165, 166, 168. 

PAPERING, 

need for, 161 et seq., 166, 168. 

PARSONAGE HOUSE, 
building, 274. 

pfifts for erection, repair, and purchase of, 271, 272. 
improvements and additions out of compensation money, 816. 
intended for decent residence of incumbent, 244, 257. 
lease of, 266. 
must be repaired though not inhabited, 265. 
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PARSONAGE UOVSE-^ontinued. 

patron's promise to rebuild and repair, 317. 
porchase of, 274. 
rebnilding, 274. 

repair of, as charitable object, 271. 
repairs and improToments in, and proTision of, 256 et $eq. 
of, ont of residnaiy personalty, 21. 
See Residkkce ; ViOAB and Vioabaob ; Bbctob Am> Rsc- 

TOBT ; iNOmiBBNT ; AB0HBISH0P*S HOITSB ; BlSH0P*SH0USB ; 
EOOLBSIASTICAL LBASES. 

"PARTICULAR" 

corenants as to repairs, 171. 

PARTITION, 

allowance for improyements in, 114, 137. 
power of tenant for life to make, 73. 

PARTITION WALL, 133, 169, 176. 

PASSAGES 

in ecclesiaBtical leases, 312. 

PATHS, 

laying ont and maintaining, 56, 67, 63. 

PATRON, 

complaint of, as to dilapidation, 279, 282. 

consent of, 50. 

meanine of, 276. 

not liable to bnilder or contractor, 293. 

PAVING, 

cost of, tenancy for short term, 190 et teq, 
proyision and maintenance of, 63, 201, 203 — ^206. 

"PAYABLE BY LANDLORD OR TENANT," 203. 

PAYMENT INTO COURT, 
allocation of snm, 189. 

PENSION, 

deductions from, in respect of dilapidation, 288—290. 

PERMISSIVE WASTE. See Wastb. 

PERPETUAL CURATE, 

ecclesiastical dilapidations, 247. 

PERPETUITIES, 

role against, coyenants running with land, 152. 

PEW, 

repairs of, 242, 316. 
snbstitation of chairs, 249. 

PIER, 

making, 212. 

PINERIES, 

removal of, and waste, 244. 
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PLANS 

of bailding property, 226. 

PLANTING, 
aathorised, 72. 

PLANTS, 

noxions, 136. 

PLASTER, 

warranty that plaster secure, 127. 

PLAYGROUND, 103. 
POOLS, 194. 

POSSESSION, 

eanitable tenant for life in, 81 et teq, 
clttmignee of equitable tenant for ufe, 82. 
meaning of, 80. 

POWER, 

of management and payments for drainage and new buildings, 33. 
to execute repairs out of rent, no authority for borrowing on security of 
estate, 24, 27. 
improve by mortgage or rents, 32. 
iuTeet in land, 20, 21, 33, 76 et seq. 
pay for improvement out of income, 64. 
two powers to sell, rights of purchaser, 78. 
See alio DiBBOTiON ; Managbmbnt ; Tbusts and Tbus- 
TBBs ; Tbnant fob Lifb ; Infant. 

POWER OF APPOINTMENT 
under several instruments, 78. 

PREBENDARY, 

dilapidation, 247, 284. 

PREMISES, 

definition o^ 196. 

PRESBYTERY, 
consent of, 60. 

PRESCRIPTION, 

liability to repair by, 48. 

«* PRESENT AND FUTURE RATES," 207. 

PRIORITY 

of sums in respect of dilapidations, 288. 
where powers of appointment under several instruments, 78. 
See also Sbqubstbationb. 

PRIVATE IMPROVEMENT 

rates, and deductions from rent, 193. 
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proceeds 

of income-bearing land, when not applicable for building, 41. 
sale of timber used for improvements, 57. 
paying for repairs, 67. 

PROHIBITION 

on exercise of tenant for life's powers, 77. 
order, 196. 

PROPERTY, 

new, and tmsts to inyest in land, 82. 

created by expenditure of income, 32. 

PROSPECTIVE 

expenses sanctioned, 87. 

PUBLIC HEALTH, 

contracts between owners and occupiers not affected, 193, 198. 

discretion of the court, 199. 

expense of making up road, 207. 

expenses under Pubkc Health Acts generally within coyenants to pay 

rates and taxes, etc., 200 et seq, 
incidence of expenses of requirement by local authorities, 108 et seq, 
lessor making good structund defects, 190. 
magistrate's oMer as to works of, 227. 
non-compliance, remedies for, 196. 
occupier making deductions from rent, 197. 
outgoings under statutes relating to, 227. 
Public Health Act, 1875, duties and liabilities of owner and 

occupier, 192. 
Public Health (London) Act, 1891, duties and liabilities of owner and 

occupier, 193 et seq, 
tenant for life and remaindennan, incidence of expenses, 198. 
what amounts to compulsion, 196. 
works affecting, 190 et seq, 

in relation to, expenses of, 98. 

See also Local Avthobitiss; Dakgeboos Stbuo- 
TUBES ; Water Supply. 

PUBLIC-HOUSE, 103. 

PUMPS, 103. 

PURCHASE AND PURCHASE-MONEY 

arising out of one estate employed on another, 40. 

for disused burial ground, 45. 

of hereditaments under Settled Estates Act, 57. 
land, as purpose for application of capital, 66. 

option to, 62, 74. 

out of England, 65. 

repairs of yicarage, 20. 

trust of money in deed for purchase of land, improTements paid there- 
out for land settled by a will, 64, 75. 

under Glebe Lands Act, 45. 

Lands Clauses Consolidation Act, application of, 39 et seq. 
effect of Settled Land Act on, 45. 

where land can be ordered to be bought, possible to build, 40, 57. 
See also CoMPEiTBATiOK. 

PURCHASER. See Vbndob and Pubohasbb. 
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•PUT" 

in repair, breach of this coyenant not continuing, 145, 177, 180. 
into repair, coyenant to, 160. 



Q. 

QUANTUM 

of repairs as between landlord and tenant, 159 ^ 8eq» 
bj trustees and tenants for life, 24 et seq, 
in ecclesiastical cases, 246. 

QUEEN ANNE'S BOUNTY, 276. 
dilapidation acconnt, 281, 282. 
execution of works of repair, 292 et teq, 
payment of sum receiyed for dilapidations to, 263, 289, 300. 
power to lend money, 250, 260, 262, 268, 280, 281, 290, 301, 806. 
powers as to loans, 257, 261, 268, 270, 306. 
purchasing or procuring parsonage, 265. 
repayment of loans by, out of purchase-money, 45. 

QUIET ENJOYMENT, 238. 

undertaking for, by use of word ** demise," 129. 



E. 

RACK-RENT, 

position of equitable tenant for life. 111. 

subletting on improyed ground rent or, influence on liabiliiy to 
repair, 15. 

RAILWAY 

company, landowner taking up shares of, 53. 
making, 212. 

RAISING FUNDS, 

application to court by trustees as to, 2. 

court allowing mortgage for repairs, 27. 

court's direction as to, 17, 18. 

for expenses of management of infant's lands, 60. 

repairs and improyements on infant's property, 35, 36. 
of improyements, 63, 64. 
in ecclesiastical cases. 250, 252, 254, 257, 258, 260, 261, 266, 268, 270, 

280, 290, 314. 
under Housing of the Working Classes Act, 1890, 91. 
Land Drainage Act, 1845, 46. 
Lunacy Act, 1890, 88. 

Settled Land Act, 1882, 63, 68 et seq^ 74 et seq, 
1887, 86. 
1890, 93. 
See alio Capital ; Income ; Rents ; Charges ; Rent- 
CHABGE ; Mortgage ; Queen Akne's Bounty ; Com- 
pensation ; PUBCHASB AND FUBOHASE MONET. 

RATES, 

railway companies, exemption from, 116. 
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BATES AND TAXES, 

oommeneemeat of chargei, 204 et ieq, 
oonditionB of sale as to, 226. 
oorenant to pay, 200 et $eq. 

See alio Adaenda, 
coTeDantsas to, in ecclesiastical leases, 812. 
of a new kind, 201, 207. 

powers of coonty court judge as to costs of action, 207. 
pnrchaser charged with, 282. 
tendency to construe against the tenant, 200. 

RATIONE TENURJB, 48, 116, 207. 

REASONABLE. See Wbab and Tbab. 

«*BEASONABLY NECESSABY AND PB0PBB,"9«. 

BEBUILD AND BEPAIB, 
effectually, 165. 

BEBUILDING 
after fire, 5, 182. 

covenant to pull down and rebuild, 174. 
coTenants as to insurance, 169. 
demolition of dangerous structure and, 81. 
duty to retain old style and eleration, 174. 
expenses of, where trust to inrest in land, 20. 
incumbent's power as to alteration or, 291, 295. 
of church porch out of purchase-money, 45. 

mansion house after fire, 22, 24. 

stables, out of proceeds of sale, 84. 
out of income, 19. 
to increase value of estate, 81. 
trust out of rents, as to, " if necessary,*' 19. 
under the Settled Land Act, 94, 96, 108. 
unnecessary, expenses of disallowed, 87. 
when tenant must rebuild, 166, 169. 

See also Additions and Altbrationb ; Bihldiko and 
Buildings ; Bbpaibs ; Impbovemknts ; Bbctok and 

BBOTOBY ; VlOAB AND VlCABAGB ; FiBE. 

BECEIVEB, 

appointment of, with directions as to repairs, 7, 11. 
estate managed by, repairs paid by income, 18. 
repairs and improyements by, 69, 115. 

BECTOB AND BECTOBY, 

building and repairs of, 44, 108. 
ecclesiastical waste, 240 et teq. 
rebuilding out of compensation money, 42. 
with endowed yicarage or perpetual curate, 266. 
See also Besidbnobs ; Yicab and Vicabaob ; Pabsonaoe 
House ; Abohbishof's House ; Bishop's House ; Eccle- 
siastical Leases. 

BEDEMPTION 

of mortgage must not be made more difficult by improvements, 116. 

BE-ENTBY, 

no proviso for, remedy for breach of covenant in damages, 181. 
under Conveyancing Act, 146. 

BEGISTBATION 
of sales, 264, 273. 
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RELEASE 

of tenant for lif e*8 powers, 77. 

REMAINDERMAN, 

action on case in nature of waste bj, 47. 

as between tenant for life and, liability where property sab-let, 15. 
compelling devisee for life to rebuild after fire, 5. 
contribution by, towards expense of rebuilding, 6. 
claim against representative of tenant for life of leaseholds, 6. 
tenant for life of copyholds, 7. 
of, against executor of legal tenant for life of freeholds for 
disrepair, 2, 3. 
tenant for life as to repairs, 12. 
damnified by non-maintenance of improvements, 62. 
differences between tenant for life and, 71. 
incidence of expense of works under Public Health, Building, and 

other Acts, 198. 
liability of, for waste of copyhold hereditaments, 9. 
tenant for life, expenses of requirements of local authorities, 109 et seq, 
unascertained or unborn, church sites, 273. 

See alio Tbnant FOB LiFB ; INFANTS ; Tbusts and TBUSTEBS. 

REMEDIES 

for breach of repairing covenants, 178 et seq. 
ecclesiastical waste and dilapidations, 248, 288. 
recovery of advances under Ecclesiastical Dilapidations Act, 805. 

REMOVAL OF FIXTURES, 
damage done in, 170, 172. 

RENTAL VALUE, 

demolition and rebuilding to increase, 31. 

RENTS, 

accumulation of, and expenses of repairs and improvements, 20, 24, 90. 
compensation for loss of, 185. 
deduction from, in respect of renteharges, 51. 

deductions from, for cost of repairs agreed to be done, but not done, 
by lessor, 183. 
private improvement rates, 193, 217, 218. 
under Public Health Acts, 193, 197, 198, 201. 
out of, for improvements and outgoing^, 82. 
expenses of works being proportional to rental, 54. 
maintenance of, by providing better water supply, 42. 
payable, though premises burnt, 5, 169. 
paying for repairs and improvements on infant's property, 36. 
power to repair out of, does not authorise power to borrow on security 

of estate, 24, 27. 
premises repaired out of, 11, 12. 
receipt of, denoting acceptance of a new tenant, 150, 161. 

waiver, 145. 
trustees directed to receive, and thereout to repair, 18. 
works payable by rents or mortgage, 16, 32. 

under Settled Estates Act paid for out of, 56. 
Sre also Income ; Capital ; Chabobs ; Mobtoaoe ; Rbnt- 
OHABGE ; Raising Funds. 

RENTCHARGE, 

discharge of, 63, 64. 

extension of term of repayment, 106. 

for improvementi, redemption of, 86 et seq. 
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for repair of chnrch, 273. 

oUigation to keep down, 47, 51. 

recorery of, 61. 

registntion, entry and search, 107. 

remedies for recorery of, 106. 

repaying tenant for life for instalments of, 99. 

under ImproTement of Land Act, 1864, 49, 51. 

1899, 106. 
Ticar improring glebe by means of, 88. 
See alio Chabges ; MoBTOAOE ; RAISING FUNDS ; CAPITAL ; 
INCOMB ; Rents. 

REPAIRING FUND, 

income of, when leasehold sold, 29. 

REPAIRING LEASES, 56. 

REPAIRS, 

actions for breach of coyenants, what CTidence may be giren, 188. 
after fire, 5, 24, 173. 

notice, 143 f^ seq. 
allowance as to outside labour made in respect of work done by a 

permanent staff, 98. 
altering natnre of object repaired, 135. 
application by tmstees to court for direction, 2. 
as between residuary legatee and teetator*s estate, 15. 
by railway companies and exemption from rates, 116. 
trustees and tenants for life, quantum of, 24 et seq, 
breach of covenants as to, 175 et seq. 
capital expenditure on, discouraged by courts, 23. 
change in character of locality, 164. 
copyholds, and customs as to repair of, 8. 
construction of covenant to ** repair,** 159. 

need not be literally kept, 159. 
constructiye obligation in wills, 12. 
contracts between lessor and lessee not affected by Public Health 

Acts, 198, 198. 
cost of, and estimation of annual rental, 97. 
court's directions as to raising money for, 17, 18. 
covenants^ 

to repair admit of continuing breach, 177. 

do not exclude liaUlity for waste, 119. 
" keep ** in repair, 160. 
"do "repairs, 160. 
** put *' into repair, 160. 
leave in repair, 161. 

insure for specified sum, quantum of repairs, 169. 
nmning with the land, 149 et seq, 
not to be strained, 169. 
as to, third-parfy procedure, 188. 

in ecclesiastical leasee, 308 et seq, 
decorative, 161 et seq, 

doing occasional re{»iTB as evidence of a bargain to repair, 137. 
directed to be paid out of income, 17 — 19. 
direction in will to keep in " good repair," 26. 

to maintain in same state as in testator's life, 19. 

repair or buy land out of surplus income not within Thel- 

lusson Act, 117. 
unnecessary to complete unfinished structure, 26. 
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REPAIRS— ^(m^tTite^. 

daty of lessee to investigate state of reparation, 124. 
tmstee to prevent decay, 18. 
to paint every seven years, not liable within the period, 159. 
exceeding rent, tenants' liability, 190 et seq. 
exception of wear and tear and damage by fire, etc., 172, et seq, 
excessive expenditure by trustees, 26. 
expenditure of capital in cases of salvage, 22. 
expenses of permanent repairs where court sanctioned lease, 4. 
extent of the covenant as to, 169 et seq, 
fund designated for expenses of, 99. 
" general ** and ** particular** covenants as to, extent of, 171. 
"habitable," 25. 

highway out of repair, liability of dedicator, 130. 
hotel liable to guest for disrepair, 180. 
how payable. See Capital ; Chabgbs ; Rents ; Mobtgage ; 

Rentchabge ; Income ; Raising Fitnds. 
however wide covenant, tenant need not return different thing to 

that taken, 166. 
impossibility to fulfil contract, as to, 116. 
in Duildiuff leases, 62. 

cases of underleases, 164, 188. 
parsonage houses, 256 et seq, 
rendor and purchaser cases, 224 et seq. 
incumbent's duty to execute, 291 et seq, 
lessee entitled to have benefit of, 168. 
holding over, liability for, 148. 
not liable for cracks, nail holes, 159. 
liability of lessee after fire, floods, or collapse, 173. 

to stranger for damages due to non-repair, 123. 
tenant for life's estate, 3, 8. 
where leasehold property at rackrent or on improved ground 
rent, 15. 
measure of damages for breach of covenants, as to, 182 et seq, 
mere, disallowed under Settled Land Act, 95. 
no direction as to, 17. 

need to put in perfect repair, 161. 

restore lessor a new or more valuable house, 163, 166, 168. 
object of repairing covenant, 159. 

obugation to keep in, under Land Drainage Acts, 1847 and 1861, 48. 
under Land Drainage Act, 1845, 46. 
Public Money Drainage Acts, 47. 
of copyholds by tenant for life, 7. 
ecclesiastical dilapidations, measure of, 287. 
house, when about to be compulsorily acquired, 46. 
improvements, 51, 57, 68, 71. 
incumbered and unincumbered estates, 17. 
infant's property, 85, 86, 60. 
leaseholos l^ tenant for life, 6, 11. 

accruing to estate after testator's death, 23. 
literary and scientilc institute, 206. 
pew, 316. 

premises damaged by gas explosion, 159. 
vicarage, 20. 
on lands of lunatics, 88 et seq. 
ordered by married woman tenant for life, 4, 28, 34. 
** ornamental," 25. 

paid for out of proceeds of sales, 57. 
out of capital, 20, 21. 
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'KEPAIBS—cantinued. 

patron's promise to rebuild and repair parscnage, 317. 

power to execute out of rents, does not authorise borrowing on 

secDrity of estate, 24, 27. 
proceeds of sale of heirlooms paying for, 76. 
public health, 190 et 9eq, 

quality and quantity of, as between landlord and tenant, 159 et ^eq, 
in cases of trustees and tenants for life, 24 
ecclesiastical cases, 246. et eeq, 

ratione teniura, 48, 116. 
remedies for breach of covenants, as to, 178 ^ *eq, 

non-repair in copyholds, 9. 
representative of tenant for Ufe of freeholds, liability of, 2. 
responsibility for operation of time and the elements, 163. 
sanitary ad<fitions are not necessarily, 110, 111. 
stranger's voluntary expenditure, 113, 114. 
structural, not necessarily " rebuilding,*' 96. 
sum allowed to tenant, rights in case of distraint, 142. 

due in respect of ecclesiastical, a debt, 288, 300. 
to dangerous structures, 31. 
foundations of house, 31. 

old house not same thing as building new one, 21. 
mansion house out of compensation money, 42. 
parsonage and chancel, cutting timber, 241. 
out of compensation money, 316. 
tenant for life and voluntarily executed repairs, 4, 7. 
tenant for life's duty in regard to leaseholds, 11^ seq, 

liability when will directs repairs, 2, 3, 6. 
power to cut timber, 25. 
trivial defects, 159, 166. 

trust to expend surplus income on, whether accumulations, 34. 
trustee's duties as to, 16 et seq. 
trustees holding property towards repairs of chapel, 318. 

powers to cut timber, 25. 
under Church Building Acts, 273. 
Conveyancing Act, 1881, 59. 
compulsion. See Local Authobitibs ; Dakosrous 

Stbucturss; Public Hbalth. 
Lands Clauses Consolidation Act, 39 et seq, 
lessee's implied covenants. 122 et seq. 
undertddng by assignee of equitable tenant for life, as to, 82. 

equitable tenant for life, as to, 82. 
what tenant for short term is liable for, 190 et teq,y 201, 202. 
when ordered by will or settlement, 2, 3, 6, 7, 17—19, 26, 34, 99, 117. 

repairs include rebuilding, 169. 
where accumulations of rents, 20. 
latent defects, 124, 166. 
money directed to be laid out in land, 20, 24. 
needed for preservation and trust for sale, 27. 
settlement contains legal limitations, 24. 
See alto Infants ; Ihpboyementb ; Additions and Alteba- 
TiONS ; Tbubts and Tbustebs ; Dilapidations ; Fowebs ; 
DiBBCTioN ; Manaokmbnt ; Tbnant fob Life ; Incum- 
bents ; RBOTOB and RBCTOBY ; ViCAB AND ViCABAOE ; 

Ecclesiastical Dilapidations Acts; Vbndob andPub- 
CHASBB ; Local Authobity ; Public Health ; Adjacent 
Neighboubs; Joint Ownebs; Tenants in Common; 
MoBTGAaEE ; Income ; Capital ; Chabges ; Mobtgage ; 
Rentchabge ; Raising Funds. 



[42] 

/Google 



Digitized by ' 



Indbx. 
repoenting, 168. 

REPORT 

of snryejor, lessee not jodged too harshlj by, 168. 

REPRESENTATIVES, 

claim against tenant for lifers, for disrepair, 2, 8. 
executrix de son tort and repairs, 156. 
liability — 

for dilapidation of incumbents*, where boildings leased, 312. 
of, for ecclesiastical dilapidations, 240 et seq. 

tenant for life's estate founded on contract, 3, 8. 
of archbishop, bishop, or holders of dignity or office, dilapida- 
tions, 255, 284. 
incumbent, dilapidations, 285 et seq. 

sum due for dilapidations, a debt, 288, 300. 
lessees, liability for disrepair, 155 et seq, 
prebendary, dilapidations, 284. 
tenant for life — 

of copyholds, liability for repairs, 8. 
freeholds, liability for repairs, 2. 
leaseholds, liability for repairs, 6. 
who makes voluntary expenditure, claim by, 29. 
testator and repairs of leaseholds coming to estate after his death, 
obligation to complete unfinished structure, 26. 28. 

▼icar choral, dilapidations, 284. 
repairs as between testator's estate and residuary legatee, 15. 
right of action for disrepair, against, and time limit, 3. 
See also Ecclesiastical Dilapidations Acts ; Dilapida- 
tions ; Repairs ; Improvements ; Trusts and Trustees ; 
Tenant for Life. 

RESERVOIRS, 55, 212. 

See also Water Supply. 

RESIDENCES, 

dilapidations, 283 et seq. 

episcopal, decanal and canonical, 250 et seq. 

of archbishop, bishop, etc., lease of, 312. 

RESIDUARY LEGATEE, 

repairs as between testator's estate and, 15. 

ROADS, 

laying out and maintaining, 56, 57, 63, 103, 207, 212, 225. 

ROOF, 

building not roofed is not a house, 9. 
of infantas house, repair of, 36. 
slate or tile superseding thatch, 40. 
whether an improvement, 94, 96, 103, 165. 

RUNNING WITH THE LAND AND REVERSION. 
See Covenants. 

RURAL DEAN, 

complaint by, as to dilapidation, 279, 282. 
meaning of, 276. 
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S. 

SALABIES 

importmg umnal expenditure, 32. 

SALE 

of timber, proceeds defraying coet of improTements, 57. 

power of tenant for life to contract, 73. 

proceedB of, pajine for infantas property repairs, 36. 

used for supply of water, drainage, stables, honse and 
cottages, 34. 
works under Settled Estates Act paid for by a, 66. 
See alto PuBOHASB Ain> Pubchasb Monet ; Compeksatiok ; 
Capital ; Vendob and Pubchasbb. 

SALVAGE, 

expenditure of capital in repairs justified on grounds of, 22, 94, 95, 

in cases of dangerous structures, 31. 103. 

insecure foundations, 31. 

mortgagee's rights, 116. 

repairs of infant's property, 37. 

stranger's Toluntary expenditure, liability of landowner, 113. 

tenant for life's lien, 30, 31. 

trust for sale and expenditure on repairs, 27. 

what does not amount to, 19. 

"SAME STATE," 184, 167. 

SCHEMES, 

application of capital in absence of, 97, 99. 
approTal of, where no ayailable capital, 69, 70. 
for improyements, 68 ei seq. 
of in&uit's property, 38. 
ordered by court, 79. 

SCHOOLS, 

improvements in, 41. 

SCIENTIFIC 

institute, repairs of, 206. 

SCRATCH 

in paint, 166, 168. 

SEA WALL, 103. 

SENTIMENT, 

matters of, to be considered, 78. 

SEQUESTRATIONS, 

benefices under, 279 et seq. 

charee for repairs, 281. 

priority of, 268, 267, 269, 801. 

repair by sequestrator, 280. 

sum due for dilapidations is a debt, 288. 

SERVICE OUT OF THE JURISDICTION, 
in actions on repairing covenants, 189. 
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" SEB VICES " 

in covenantg to pay rates and taxes, 202. 

SETTLED LAND, 

what inclnded in, 97. 

SETTLED LAND ACTS, 

applications under, not permissible to nse Lands Clauses Consolidation 

Act cases, 68. 
p^de to court in sanctioning expenditure, 28, 34, 38, 68. 
improyementB allowed under, 65, 93. 
disallowed under, 94. 
influence of , on Lands Clauses Consolidation Act, 46. 
no facilities given for expenditure of capital on repairs, 23. 
persons not tut juris and legal liuiitations, 28. 
scope and oHects of, 61. 

section 15 of Act of 1890, how far retrospective, 98. 
Settled Estates Act, objects of compared, 58. 
See also Bepaibs ; Impboyehekts ; Tbubts and Trustbes ; 
DiBBCTiON ; Tenant fob Life ; Powers ; Management. 

SETTLEMENT 

adding works in addition to those sanctioned by statute, 98. 
and will making one settlement, expenses of improvements, 75. 
giving wider powers than Settled Land Act, 78 et seq. 
of Irish property and improvements on English estate, 75. 

SEVEBANCE 

of lands and application of compensation, 39. 

SEWEBS, 

covenants to make, 225. 
for agricultural purposes, 67. 
in ecclesiastical leases, 312. 
rate covered by covenant to pay impositions, 202. 
sewage works, 49. 
8ee also Dbains and Dbainaoe ; Local Authobities ; 
Public Health. 

SHABES 

of ndlway and canal company, landowner subscribing for, 53. 

SHEDS, 

expenditure of capital on, 34. 

SHEEP PENS, 39, 104. 

SHOPS, 

demolition of, 246. 

houses converted into, 88. 

inappUcability of Agricultural Holdings Act, 213. 

SHUTTEBS, 
painting, 165. 

SILOS, 66, 84. 

SINKING FUND 

for repayment of expenses of improvements, 75, 77. 
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SITE, 

bajring site for pftrMmaffe, 261. 

grant of, bj tenant for 1i£b for chnrchei, et<x, 63. 

SLATE 

roof tnperseding thatch, 40, IQB. 

SOIL, 

unstable nature of, 31. 
Ste also Pou2n)ATiONS. 

SOLICITOR, 

costs of, 148, 177. 

SPECIFIC PERFORMANCE, 
Inreach of covenants, 178, 180. 
part performance, 180. 

SPIRE, 

repair of, 278. 

SPRING, 

salt, repairs, 171. 

SQUARES 

in ecclesiastical leases, 312. 
lajing oat and maintaining, 63. 
See also Open Spaces. 

STABLES, 

allowed or disallowed, 94—96, 104. 
conyersion of, out of compen«ition money, 42. 
rebuilding oot of proceeds of sale, 34. 

STACKYARD, 

removal of, oat of compensation money, 40. 

STATUTE OF FRAUDS, 

part performance of contract, 180. 

STATUTE OF GLOUCESTER, 
repeal of, 2. 
tenants for life, not being leaseholders, liable for waste, 2. 

STATUTE OF LIMITATIONS, 167, 181. 

STATUTE OF MARLBRIDGE, 

tenants for life, being leaseholders, liable for waste, 2. 

STOCKS. See Shabes. 

STONE, 

incumbent digging, 242. 
power to work, 73. 

STONE WALL FENCING, 95. 

STORM AND TEMPEST, 
damage by, excepted, 173. 

STRAWBERRY BEDS, 

ploughing np is waste, 219. 
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STREETS, 

in ecdesiastical leases, 312. 

laying oat and maintaining, 56, 67, 63. 

STBUCTURAL, 
alterations, 201. 

and repairs, not rebnllding, 96. 
conToniences, defect in, 192 et seq, 
defects nnder Fnblic Hiaalth Acts, 192 &t seq, 
repairs, 162 et seq. 

SUB-LETTING 

on improved groond rent or rack-rent, inflaence on liability to repair, 

15. 
SUBROGATION 

to rights of trustees, 109. 

"SUBSTANTIAL" 
repair, 163. 

"SUFFICIENT" 
repair, 163. 

8UI JURIS, 

persons not. Settled Land Acts a code, 28. 
See alio INFANTS; Masbibd Woubn ; LuNATio ; Trusts and 
Tbustbbs. 

SUPPLY OF WATER. See Water Supply. 

SURFACE, LETTING DOWN. See Addenda. 

SURRENDER, 

facts constituting surrender, 149. 
lialnlity of lessee ended by, 149. 

SURVEYOR, 

approval of, 142. 

certificate of, 69, 71. 

costsof, 148, 177. 

ecclesiastical, 276, 278, 279, 282, 284, 285, 292 et 9eq., 299, 302, 303, 

lessee not to be judged too harshly by reports of, 163. 310. 

T. 

"TAKEN TO" 

by local authority, coTenant to maintain roads until, 207. 

TAXES, 

importing annual expenditure, 32. 
See also Rates and Tajubs. 

"TENANTABLE" 
repair, 163, 166. 

TENANT AT WILL, 
liability for waste, 9. 
no determination of tenancy by lessor's entry to repair, 127. 

TENANT FOR LIFE, 

advance from trust to, for rebuilding burnt mansion house, 22. 
to, by trustees for cultivation of &rm, 37. 
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TENANT POR UFE—^fonHmted. 

allowed to receive compensatioii monej, 39. 

anidogoofl duties of incumbent as to ^^Mte, 241. 

and remainderman, requirements of local anthorities, 109 H teq. 

SB between remainderman and, liability where property sab-let, 15. 

to liability for waste, 2. 
assignee of interest of eqnitaUe, lei into poesearion, 82. 
assignees of, subrogation to rights of trustees, 109. 
being married woman, infant or lunatic, 83. 
charge in farour of tenant for life, 4. 

on corpus in i^Your of, 82. 
church sites, 273. 
cleansing of lake, 25. 

concurrence with trustees* expenditure, 29. 
conflict between settlement and Settled Land Act, 78 et 9eq. 
completing mansion house, 30. 
ordinary house, 81. 
works unfinished bj testator, 26. 
court giring adrice or directions, 80. 
cutting and selling timber, 76. 

down trees by, 71. 
defraying improvements out of capital, knowing same was inapplicable, 
differences between — 98. 

remainderman and, duty of trustee's counsel, 71. 
trustees and, 71, 77. 
directed to repair, 2, 3. 

direction to keep ruinous premises in good repair, 26. 
discretion of, 77, 78. 

duty to conform to testator's directions, 8. 
entering on settied land to make and repair improvements, 73. 
equitame — 

and cases of salyage, 22, 23. 

duty as to leaseholds becoming disrepaired after testator's death, 

14,15. 
to perform tenant's continuing obligations in lease, 13. 
liability for repairs of copyholds, 7. 

freeholds, 2, 3, 5. 
leaseholds, 6, 11 . 
powers of management, control and custody, 81 et seq. 
property let at rack-rent or at improved ground rent. 111. 
tenant for life voluntarily repairing, 4. 

allowing trustees to repair, 4. 
exonerating land sold from rentcharges, 51. 
expenditure by, on permanent improvements, 29. 
finding money for compulsory works, subrogation to trustee's righti, 
eiven absolute control, uabili^ for waste, 25. 109. 

incidence of expense of works under Public Health, Building, and 

other Acts, 198. 
income of repairing funds of leaseholds sold, 23. 
is trustee for all parties, 77. 

i'oining with others in execution of improvements, 71. 
:eeping down rentcharges, 51. 

up sinking fund to meet expenses of improvements, 75, 77. 
leases by, 92. See aUo Addenda. 
legal- 
liability for repairs of copyholds, 7. 

freeholds, 2, 3, 5. 
leaseholds, 6. 
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TENANT FOR UFE-^OTUinued. 

legal tenant for life Tolontarily repairing, 4. 
liabilitj in cases of fire, 5. 

respect of permiBsiTe waste, 2, 6, 7, 9. 
lien for salvage expenditure, 30. 
married woman and repairs, 4, 28, 84. 
methods of application for possession, 83. 
notice to tmstees when exercising powers of, 81. 
of whole property, and owner of half, improvements by, 138. 
option of, where money is in trostee's hand and liable to be laid oat in 

purchase of land, 75 et teq. 
paying oS or keeping down rentcharges, rights of, 86 et seq, 
possessing two powers of sale, rights of purchaser, 78. 
power to contract for improvements, 74. 

grant sites for churches, chapels, and bnrial places, 63. 
powers of, cannot be assigned or released, 77. 

Settled Land Act, 1882, are cumulative, 78. 
quantum of repairs, 25. 
recoupment out of compensation money, 43. 
reinstating under Building Acts, 110. 
repair of leaseholds becoming part of a testator's estate after his 

death, 23. 
repayment to estate of deceased, 100. 

for improvements made by him, 69. 
in respect of rentcharge instalments, 99. 
out 01 future capital, 99. 
restrained by injunction, 93. 
restraining nuisance in garden, 63. 
right of action against, for defaults by him, 72. 
sales, exchanges, partitions, mortgages, and charges by, 73. 
scheme for improvements, 68 et seq. 

settiement adding works in addition to those sanctioned by statnte, 98. 
submitting scheme, 97 et te(^. 

unable to employ accumulations of rents for repairs, 24. 
under Settled Land Acts, powers of, 61 et seq,^ 92 et 9eq, 
undertaking by equitable, 82 et seq. 
who have powers of, 80. 
works judicially authorised, 101. 
See also Repairs ; Impbovembnts ; Infants ; Tbusts and 
Tbustees ; Direction ; Management ; Settled Land 
Acts. 

TENANT IN COMMON, 

expenditure by, 113, 114, 137. 
See also ZoiVT Owner. 

TENANTS, 

continuance of, 32. 

on estate, interests of to be considered, 77. 
See Lessee; Lessor; Lease; Agricultural Holdings 
Act. 

TESTATOR 

leaving premises in ill-repair, 11, 26. 

THATCH 

superseded by slate or tile roofing, 40, 103. 

THEATRE, 

additions and alterations, lessee paying for, 204. 
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THBLLU880N ACT, 

accnmnlAtioiui withiii, 34. 

direction to bay land oat of Borplos income, or repur or improTe, 117. 

THIRD PARTY 
procedare, 188. 

TILE 

roof saperseding thatch, 40. 

TIMBER, 

carting, 241, 242. 

hoose, repairs of, 164. 

incambent*8 powers to cart and sell, 241, 242. 

on infant's land, 60. 

proceeds of sale of, paying for improTements, 67. 

tenant for life catting, 25, 73. 

trnstees catdng, 26. 

TIME. See Elsmekts. 

TITHE 

commntation, demolition of onnecessary bnildings, 245. 
impropriate tithe owner, 277. 
redemption of, 65. 

TITLE DEEDS, 

in possession of equitable tenant for life, 81. 
mortgagees can require trnstees to retain, 81. 

TRADESMEN 

are not within working classes, 91, 92, 101. 

TRAMWAYS, 

power to make, 73. 

TREES, 

planting, 212. 

TRUSTS AND TRUSTEES, 
acting nnreasonablj, 71. 

advance by, to tenant for life for rebailding bamt mansion house, 22. 
and timber catting, 25. 
applying capital in redeeming rentcharge for improTements, 86 et seq, 

for directions, 2, 17, 25, 80. 
as "owners'* under Public Health Act, 110. 
authorised to expend capital to keep property let, 37. 
bare legal estate and no management powers, repairs by, 19. 
bound to avoid a forfeiture of leaseholds, 11. 
building cottages, 26. 

unauthorised villas, 27. 
claim of, against estate of tenant for life for disrepair, 3. 
compelling co-trustees to carry out repairs, 11. 
concurrence of, where equitable tenant for life holds title deeds, 
culture of garden, 25. 81 H teq, 

declared to be irresponsible for repairs. 13. 
differences between tenant for life and, 71. 
directed to repair by married woman tenant for life, 4, 28, 34. 

out of income, must not rebuild, 24. 
direction to keep ruinous premises in good repair, 26. 
discretion of, limited, 16, 17. 
duties of, to repair, 16 et seq. 
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TRUSTS AND TBJJSTEES-^onHnued, 

duty o£ counsel for trosteefl whero interesta of tenant for life and 
remainderman differ, 71. 
to prevent decay, though nothing said as to repairs or management, 
effect ojf tmst for management, 12. 18. 

enabled to raise money by mortgage, 27. 
erecting mansion house, 25. 
excessive expenditure by, 26. 

fire insurance premiums paid out of income. See Addenda, 
forbidden to mortgage, 27. 
improvements in mansion house, 29. 

incidence of expenses of meeting requirements of local authorities, 

109 et teq., 198. 
infant's land, management of, by, under Conveyancing Act, 1881, 60. 
interim repairs out of capital. 19. 

keeping ii^ant*s &rm cultivated by an advance to tenant for life, 37. 
liabili^ for permissive waste, 35. 
making advance to lessor, 27. 
money arising out of one estate employed on another, 40, 56. 

in hands of, liable to be laid out in purchase of land, 75. 
must not reconstruct or effect ornamental improvements, 29. 
notice to, 63, 81. 

outlay directed out of income or capital, 27, 32. 
patron's promise to rebuild and repair parsonage, 317. 
position m regard to *' dangerous structures," 108. 
power to repair out of rents, no authority to borrow on security of 

estate, 24, 27. 
powers in cases of salvage, 22, 95. 

of management and payments for drainage and new buildings, 
property held towards repairs of chapel, 318. 33. 

quantum of repairs, 24, 25. 
repairing out of income, 4, 24, 34. 

repairs as between tenant for life and testator's estate, 11 — 15. 
repayment to estate of deceased tenant for life, 100. 

tenant for life out of future capital, 99. 
schemes for improvements, 69, 70. 

of infant's property, 38. 
settlement making additions to list of statutory improvements, 98. 
subrogation of rights of, in favour of assignees of tenant for life, 109. 
tenant for life is trustee for all parties, 77. 
to expend surplus income may be '^ accumulations," 34. 
invest in bmd and powers to make improvements, 32. 
lay out money in land, expenses of improvements, 64, 75 et seq. 
make any proper outlay trustees think proper, 33. 
trustee being also tenant for life, 27. 

unforeseen circumstances arising, court's remedial powers, 117. 
unnecessary demolition and rebuilding by, 37. 
when |)ower to invest in land, expenses of repairs, 20, 21. 
works judicially authorised, 101. 
See also DIRECTION ; Management ; Settled Land Act ; 
Bankruptcy ; Powers ; Infants ; Tenant for Life ; 
Behainderman ; Repairs ; Improvements. 

U. 
UNCERTAINTY 
in covenants, 178. 

UNDERGROUND CHANNELS, 
maintenance of, 48. 

R,I. 2 B [ 51 ] 
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UNDERLEASES, 

conftraction of coyenants in, 164, 188. 

Ie68or*8 recovery of costa for breach of coTenant, 177. 

meamire of damages in, 186. 

repairs, 164. 

UNDERWOOD, 

incumbent's powers as to, 242. 
on infiint*8 land, 60. 

UNIVERSITY 

and college estates, 68. 
lands, 45. 
See also Colleges. 

UNOCCUPIED PREMISES, 
nuisances on, 192, 195. 

URINALS, 194, 197. 



VAULT 

in church, 277. 
repairs of, 272. 

VENDOR AND PURCHASER, 

agreements as to repairs to be written, 234. 
aflowances for repairs and improvements, 228 et ieq, 
anticipating date of completion, 232. 
contract for interest in liwd, 234. 
to show good title, 233. 
damage by fire, 229. 
dangerous structure notice, 233. 
defects in title, liability for deterioration, 232. 
delay in completion, 232. 
deposit, recovery of, 237. 

disclosure of facts diminishing enjoyment of property, 234. 
duty of auctioneer, 224. 

vendor after contract to maintain property, 230, 231. 
as to outgoings, 226. 
equitable ownership from date of contract, 229 et seq, 
estimation of value of improvements, 237. 
eviction of purchaser, 236, 238. 
improper modes of farming, 231, 232. 
improvements after contract and before conveyance, 113. 
joint purchase, cost of repairs and improvements, 238. 
liability to pay occupation rent, 232. 
mis-statement as to state of reparation, 237. 
object of conveyance, 237. 
outgoing under various statutes, 227. 
quiet enjoyment, 238. 
payment for repairs, 231. 
performance of covenants, how shown, 234. 
plans of building property, 225. 
private sale, 231. 

provisions of Conveyancing Act, 1881, s. 3, as to performance of 
covenants, 233. 
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VENDOR AND FimCILASER—eontimufd. 
purchaser bnjing house out of repair, 224. 

improTing and invalid sale, 235. 

of leaseholds under open contract, 232. 

recovering deposit, 224. 
purchaser's erroneous opinion as to title, 235. 
rectification of conveyance, 237. 
rescission of sale of leaseholds, 236. 
sale under court, 230, 281. 
setting aside conveyance, 237. 
specific performance, 225, 233, 234 et seq. 
tenant ror life having two powers of sale, 78. 
voluntary expenditure by purchaser, 114, 235. 
vendor, 229. 
VERANDAH, 
repair of, 170. 

VICAR AND VICARAGE, 

building of, out of proceeds of sale of glebe, 43. 

ecclesiastical waste, 240 et %eq. 

improvement judicially authorised, 104. 

improving glebe b^ means of rentcharge, 88. 

purchase and repair of house for, 45. 

restoration of, out of coinpensation money, 40. 
See also Pabsonaob House ; Abchbishop's House ; Bishop's 
House ; Reotoe and Rectobt ; Incumbent ; Eoclesi- 
ASTioAL Leases ; Eoolesiastical Dilapidations Acts ; 
Dilapidations. 

VICAR CHORAL, 

dilapidation in house of, 247, 284. 

VILLAGE GREEN, 
church site, 272. 

VILLAS, 

building of, 43, 104. 

VOLUNTARY EXPENDITURE, 
past, of lessee, no consideration, 62. 

VOLUNTARY WASTE. See Waste. 



W. 



WAIVER, 

receipt of rent, 145. 

WALLS, 

breach of contract to erect, measure of damage<s 184. 
of infant's house, repair of, 36. 

WAREHOUSE, 

demolition of, 245. 
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WARRANTY 

as to fitoem of drains, 127, 129. 
secnritj of plaster, 127. 

WASTE, 

action on case in natnre of, 47. 
arable land conrerted into market garden, 219. 
as between copyholder and lord, 7, 9. 
covenants to repair do not exclude liability for waste, 119. 
equitable tenant for life— 
of copyholds, liability for permissiTe, 7. 
freeholds, liability for permissiTe, 2. 
leaseholds, liability for permissive, 6. 
illustrations of voluntary, permissive, meliorating and equitable, 
in agricultural tenancies, 121, 161. 4, 120, 176. 

ecclesiastical cases, 289 et seq., 285, 298, 308 et seq, 
landlord and tenant cases, 119. 
leases by tenant for life, 92. 
legal tenant for lif e— 
of copyholds, liability for permissive, 7. 
freeholds, liability for permissive, 2. 
leaseholds, liability for permissive, 6. 
liability for, in terms of years, and from year to year, 119. 
tenancy at will, 120. 
of tenant at will, 9. 

although premises can be restored before term 

ends, 121. 
holding over after notice to quit, 121. 
object of repairing covenant is to prevent, 169. 
permissive, whether within Statute of Marlbridge, 119. 
ploughing up strawberry beds, 219. 

Provisional Order for protection from impeachment of, 51. 
provisions as to, under Settled Estates Act, 55, 56, 58. 
remedies for waste, 121. 

by copyholder, 9. 
right of action in respect of permissive waste against executors, 3. 
tenant for life given " absolute control '* of property, 25. 
under Agricultural Holdings Acts, 208. 
Conveyancing Act, 1881, 60. 
Settled Land Act, 61. 
what amounts to waste, 8, 120, 176. 
Se€ also EocLBsiASTicAL Waste ; Dilapidations ; Ecclebi- 
ASTicAL Dilapidations Acts. 

WASTE LANDS, 
gifts of, 271. 

WATER-CLOSETS, 194, 197. 

See aUo PUBLIC HEALTH ; LOCAL AUTHOBITIES. 

WATER COMPANY, 

landowner taking up shares in, 55. 
supply of water for, 55. 

WATERCOURSES, 

laying out and maintaining, 63, 212. 
under Public Money Drainage Acts, 47. 

WATER PIPE, 

defect in, liability of consumer, 207. 
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Index, 
water supply, 

better, application of purchase -moDej for, 41. 
charges to district council in respect of, 104. 
improper use of water apparatus, 197. 
insufficient fittings, 194. 
landowner's contribution to expenses of, 104. 
paid out of proceeds of sale, 34. 
provision of, 55, 104. 

under District Councils (Water Supply Facilities) Act, 1897, 104. 
See also Public Health ; Local Authorities. 

WAYS 

in ecclesiastical leases, 312. 

" WEAR AND TEAR," 68, 166, 168, 172. 

WEATHER. See Elbments. 

WEEKLY TENANCY 

does not determine each week end, 133. 

WHARF, 

making, 212. 

WHITEWASHING, 
need for, 162 et seq, 

WIDOW 

of incumbent, right to remain in residence, 266. 
waste by, 265. 

WILL, 

clause in, directing tenant for life to repair, 2, 3. 
forfeiture for non-repair, 26. 

See aUo POWBBS ; TbuSTB AITOTbUBTEBS ; TENANT FOB LiPE ; 

Management ; Remaindebman. 

WIND AND WATERTIGHT, 
coTenant to keep, 134, 167. 

WINDOWS, 

lessor, when liable to repair, 133, 166, 169, 271. 
new in place of old, 171. 
of chancel, restoration of, 45. 

"WITHOUT DEDUCTIONS," 204. 

WOMEN, 

being equitable tenants for life let into possession, 82. 
powers under Settled Estates Act exercisable by, 58. 
See also Mabbied Women. 

WOOD 

house built on piles, repairs of, 164. 
liberty to take wood for repairs, 122. 

WORKING CLASSES. See HOUSING OP THE WOBKINO CLASSES. 

WORKS, 

judioally authorised, 101. 
what included in, 171. 
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YARDS 

in eodenastical letses, 312. 
sale of, hj incambent, 245. 

YKARLY TENANCY, 

ooTeniati a|)plicable in, 148. 
detenniiuition of, 133. 

YEARLY VALUE, 

increase of, 47, 60, 65. 
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